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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the court erred, after deciding to take 
jurisdiction, in not enforcing the doctrine of res judicata 
by allowing appellee Hot Shoppes, Inc., whose answer ad- 
mitted jurisdiction, to argue Workmen's Compensation to 
the jury, and by charging the jury, that Workmen's Com- 


pensation was a matter in connection with agency. 


2. Whether the court erred in its charge by confus- 
ing the jury with issues outside the case, after it had 
denied appellee Hot Shoppes motion for a directed verdict 


and had thereby adopted appellant's theory of the case. 


3. Whether the court erred in denying appellant's 


instructions on control of automobile, and failure to|look, 


when appellee Charles Kittredge admitted he did not slow 


for intersection and evidence disclosed he traveled a 
distance of 93 feet after he hada clear view, but did not 


look. 


4. Whether the court erred in not granting a new trial 
when the verdict was against the uncontradicted evidence, 


jus naturale, and the physical facts. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal, timely filed, from a final judgment of the United 
States District Court for the District of Columbia denying appellant's 


motion for judgment N.O.V., or in the alternative, for a new(trial. Ap- 


pellant is the plaintiff below. The jurisdiction of this court is invoked 
under Section 1291, Title 28, United States Code. 


STATEMENT OF CASE 


The appellant, Mrs. Mary H. Shreve, was injured while riding in 
an automobile owned and operated by Joseph T. Radcliff, whom appellant 
contends was made an agent by act of the manager of appellee Hot Shoppes, 
Inc. (I-n-c will be omitted hereafter) which was struck by a vehicle, owned 
and operated by appellee Charles Kittredge, at 13th Street and Missouri 
Avenue, N.W., at 2:00 o'clock a.m. on April 6, 1957. Asa result of the 
collision appellant sustained permanent facial disfigurement, incurred 
hospital and medical bills, and allied expense including loss of earnings 
in excess of $4900.00. 


An action was brought in the United States District Court for the 
District of Columbia against the appellee Hot Shoppes, aS principal, 
atleging that Joseph T. Radcliff was an agent of the Hot Shoppes, and 
appellee Charles Kittredge, jointly and severally, seeking to recover 
damages for her injuries (JA 4). Appellee Charles Kittredge's answer 
denied liability and filed cross-claim against appellee Hot Shoppes alleg- 
ing that Joseph T. Radcliff was an agent (JA 6). After its motion to dis- 
miss was denied (JA 94) Hot Shoppes in its answer admitted jurisdiction, 
denied that Joseph T. Radcliff was its agent, and alleged that the accident 
was caused by negligence of appellee Charles Kittredge. Also as answer 
to crossclaim of appellee Charles Kittredge it denied that Joseph T. Rad- 
cliff was its agent, and alleged that the accident was caused by Charles 
Kittredge’s own negligence, or that his own negligence contributed thereto 
(JA 9). 


Trial of the cause began March 28, 1960, in the District Court 
before Judge Charles F. McLaughlin and a jury. The trial continued 
until April 6, 1960, at which time the jury returned verdicts in favor 
of both appellees (JA 93). 


The evidence established that in January or February, 1957, 
appellant applied for a job as a waitress at the Hot Shoppes employment 
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office, 14th & G Streets, N.W., and attended a training class at Meridian 
Hill Hotel in February or March, 1957. While she was at work at the 
Navy Department on April 4, 1957, Mr. Franklin, manager of the Hot 
Shoppes Connecticut Avenue restaurant, telephoned and asked her to 
come to work. She refused as she had no way home (Tr. I, p. 2-3) 

Mr. Franklin then promised he would have the night manager 
take her home after work if she would accept employment the next night 
- April 5, 1957. Appellant went to 4340 Connecticut Avenue,| N.W., at 
5:15 p.m., completed her contract of employment as a waitress at 
1:30 a.m., April 6, 1957. (Tr. VIL, pp. 28-29) (JA 35). The manager 
varied his promise in that he did not have the night manager take ap- 
pellant home (Tr. I, pp. 27-28) (JA 16). The testimony developed that 
this variation occurred when the night manager, Ralph C. Shutterly, 
first authorized hostess Pauline Brown to take funds from petty cash 
to pay appellant's cab fare home (Tr. I, pp. 28-29) (JA 16). |Further 
variation occurred later when the night manager approved Pauline 
Brown's tacit order to Mrs. Radcliff (p. 8, infra, Tr. V, p. 6) to trans- 
port appellant part way and authorized appellant to take a cab from that 
point on to her home (Tr. I, pp. 8-9) (JA 14). 


The deposition of Pauline Brown, hostess, a witness for the appel- 
lant, read at the trial, when asked by appellee Charles Kittredge: 


"BY MR. McGRATH: 


Q. Didn't you previously testify that Mr. Shutterly 
said Mr. Franklin said that you should find a way home 
for her from the Hot Shoppe? A. He didn't say I should 
find a way home, Mr. Franklin thought that Mr. Shutterly 
would take her home. He lived out in that territory. 


Q. And later on it developed that Mr. Shutterly was 
not going to take her home? A. Right. 


Q. So then you made attempts to arrange another 
method for her to go home from the Hot Shoppe, is that 
right? A. Yes. 


Q. And was that in the course of your official duties 
as hostess? As an employee of the Hot Shoppe you did 
that? A. Because we were short of help and we needed 
her desperately." 
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Pauline Brown introduced appellant to Mrs. Radcliff (p. 8, infra) 
and after completing their contracts of employment as waitresses at 
1:30 a.m., changed clothes, went out to where Mr. Radcliff was waiting 
in his car, was introduced to Mr. Radcliff, entered the Radcliff car, a 
Nash convertible, 'and was riding in this car which was traveling east 
on Missouri Avenue, crossing 13th Street, N.W., (Tr. V, pp. 7-10) 
(JA 23-24) when it was struck by the Ford automobile owned and operated 
by appellee Charles Kittredge, throwing appellant onto the street and 
rendering her unconscious. 


The deposition of Ralph C. Shutterly, night manager, a witness 
for appellant, read at the trial, stated that Mr. Franklin was his direct 
supervisor (Tr. I, p. 23) (JA 15) and in charge of the store at all times; 
that when he (Franklin) leaves, he (Shutterly) is in charge (Tr. I, p. 24) 
(JA 15); that Mr. Franklin said "for me (Shutterly) to take her (appellant) 
on home that night’* (Tr. I, p. 27) (JA 16). Mr. Shutterly further testified 
that he wouldn't be able to leave as his work would not be finished at that 
time (Tr. I, pp. 28-29) (JA 16-17); that he told Pauline Brown to write up 
a petty cash voucher and give the girl enough money for cab fare home; 
that later Pauline! Brown said one of the girls said she would take her 
(appellant) home (Tr. I, p. 29) (JA 17); when asked on direct examination: 

"Q. Did you tell Miss Brown at that time to tell Mary 


Shreve not to gO home in that transportation? A. I would 
be kind of silly to do that. 


Q. Just answer my question, Mr. Shutterly? A. No. 


Q. Did you ask Miss Brown how long these people had 
owned the automobile that she was going to goin? A. No. 
I offered to/take her home — not to take her home, but I 
offered to send her home ina cab and which way she went 
after that, if she wanted to go in that car that was her busi- 
ness. 


Q. Did you make any inquiries as to what kind of an 
automobile Mary Shreve was going to be taken home in? 
A. No.” (Tr. I, p. 32) (JA 18). 


Later when Mr. Shutterly was asked: 


~*Parenthesis added. 


5 


"Q. Did you in the course of your official duties make 
out any kind of a report about this collision? A. No, I 
didn't think it was any of Hot Shoppes business. 


Q. Do you know whether anyone else connected with 
Hot Shoppes made out a report? A. Iam sure they didn't. 


Q. Didor didnot? A. Did not.” (Tr. I, p. 33). 


On cross examination by appellee Charles Kittredge, when 
asked: 


"Q. Now, you stated you were short of help over this 
period of time, waitresses? A. Over that week end, yes. 


Q. And the arrangement for transportation was in| order 
to obtain this additional help, to have help over the week end? 
A. We are not supposed to get transportation for anybody. 

In fact, it is a policy on it." (Tr. I, pp. 36-37) 


In her deposition read at the trial, Virginia Radcliff, witness for 

the appellant, testified on direct examination as follows: 
"Q. Directing your attention to the night of April 6, 

1957, which was a Friday night, were you working as a 


waitress at the Hot Shoppes on Connecticut Avenue? A. 
Yes. 


Q. During the course of your work on that Disira did 


Pauline Brown, the hostess, say anything to you about 
portation for Mary Shreve? A. Yes. 


Q. Will you state what that was? A. Well, it was 
about 12:00 o'clock that night, I guess, and I was working 
up front and she had been working in the back that ec 
I knew they had her up there. I hadn't seen her. And about 
12:00 o'clock Pauline came over to me and said to me "Don't 
you live in Maryland?’ And I said I lived at Adelphi. She 
said: ‘Here is a little girl I want to introduce you to, this 
is Mary Shreve’, and she said: 'The manager has promised 
that he would take her home because she didn't have trans- 
portation, he had promised he would pick her up and take her 
home at night time because there was no transportation at 
that time". She said this manager had promised to ae her 
home but that particular night he couldn't because he had to 
work over. The Hot Shoppes closed at 1:30, and I said: "Well, 
it is way out of my way to take her,’ because at that time my 
husband picked me up, and that that was out of my way. We 
said we would take her. 


rans- 
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Q Q. Did I understand you to say that Pauline Brown 
introduced you to Mary Shreve? A. Yes, she said 'This 
is Mary, and, Mary, this is Virginia’, and she said I lived 
in Maryland, and she asked if I would care to take her home." 
(Tr. V, pp. 4-5) 
* * * * * 

"Q. Did you say that Pauline Brown inquired as to any- 
one living in Maryland, for the purpose of furnishing trans- 
portation to someone ? 


MR. STEWART: Objection, please. Mrs. Radcliff said 
no such thing. She said that Miss Brown asked her. She 
didn’t make a general inquiry, she asked her. 


THE WITNESS: I don't think she had asked anyone else 
that night, because she came to me and she said only: "You 
live in Maryland, don’t you?’ because when each girl is hired 
they ask you where you live, and I don't think anyone else did 
live there at that time.” (Tr. V, p. 6) 

* * * * * 


"Q. What time do you finish work out there? A. 1:30 
is when we get off. 


Q. When you finished your work then what did you im- 
mediately do? A. We had to go downstairs and change our 
uniforms. 


Q. We? Whois 'we'? <A. Everybody. It is a rule you 
can't go out of a Hot Shoppe wearing a uniform, you have to 
change your clothes." (Tr. V, p. 6) 


* * * * * 


"Q. And have you an idea as to the length of time that 
you were downstairs changing your clothes? A. I figure 
about eight to ten minutes. 


Q. Then you left the Hot Shoppes, and then where did 
you go? A. Went out in the car and we started to go home 
to Riggs Road. 


Q. Where in relation to the Hot Shoppes? A. Right 
outside. 


Q. When you got to the car was your husband there? 
A. Yes. 


Q. Did you say anything to him about Mary Shreve? 
A. Well, I knew he wouldn't like it, I mean, because that is 
his disposition he had, and I knew he wouldn't like, but when 
I opened the door I said: "Tommy, this is Mary Shreve, she 
is a new girl who started to work and doesn't have a way to 
get home, and if it is not too far out of the way she would like 
for us to drop her off’, and he said 'O.K." 
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Q. Do you have a license to operate an automobile, 
or a driver's permit? A. No. 


Q. Did Pauline Brown, the hostess, ask you if you 
had a driver's permit? A. No." (Tr. V, pp. 7-8) 

At the bench just before the close of plaintiff's case stipulation 
regarding employment record of plaintiff and citation to Title 36, Sec- 
tion 305 D.C. Code was put in the record: 
"MR. ROBERTSON: And, Your Honor, I have a cita- 
tion to the D.C. Code that I would like to read in the record. 
THE COURT: What's the citation? 


MR. ROBERTSON: Citation 36, 305 in here. Mr. 
Stewart, and I were talking -- I subpoenaed Mr. Franklin, 
who appeared here to bring his employment record. Mr. 
Stewart told me that they did not, were unable to locate 
this record. Mr. Stewart said that he would stipulate to 
that effect. 


MR. STEWART: Mr. Franklin was served with a 
subpoena duces tecum. He doesn't have control with the 


personnel record but he asked the Administrative Office 
to check and I asked them to check and they made a search 

for the personnel record of Mary Shreve in compliance with 
the subpoena and couldn't find it, Your Honor. 


THE COURT: That says if they don't keep the record, 
it shall be a violation of the law. That requires them to 
keep records, and what has that to do with this? 


MR. ROBERTSON: I think as a matter of law — 


THE COURT: If you establish the wages and the 
length of time she worked and what she got paid and what 
tips she got and the whole thing, what — 


MR. ROBERTSON: As to the matter of law, when| we 
argue this case, Your Honor, they have not come up with 
any record of her employment in here, therefore how in 
the world can they say it is employees compensation? 


THE COURT: I think there is evidence here — you 
can argue that she wasn't employed if you want to but you 
have got evidence here that she talked with the ae 
and he made arrangements with her and she went to work 
and worked all day or all the assigned time. I wouldn't 
think that the mere fact they didn't keep a book record 
of her employment would be anything that you'd submit 
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to the jury in the face of the record here as to whether 
she worked and she, out of her own mouth, put in any 
record you want to. 


MR. ROBERTSON: Out of an abundance of correct- 
ing the record, Your Honor, and as he will take judicial 
notice of it, it is all right — 


THE COURT: Of course, I'll take judicial notice of 
any statute if it required to keep a book record of the 
wages, I'll take notice of that, take judicial notice of it, 
and if they didn’t keep it, I'll take judicial notice of the 
fact that they may have violated it. 

MR. STEWART: I'm not stipulating that we didn’t 
keep records. I told Mr. Robertson, Your Honor, that 
we searched for the record, going back to '57 and couldn't 
find it. 

THE COURT: Well, the record is pretty clear on the 
thing, isn't it? 


MR. ROBERTSON: Yes, sir. 
THE COURT: I want you to make any record you want, 


Mr. Robertson, I'm not trying to prevent you. 


MR. ROBERTSON: I don't think this should be done 
in front of the jury. 

THE COURT: I don't either. You state the name of 
that and ask that it be incorporated inthe record. The 
Court will state that it will be considered and take judicial 
notice of it if you desire. 

MR. ROBERTSON: Would you care to state the stipula- 
tion? 

MR. STEWART: I stipulate on behalf of the Hot Shoppes 
that a search was made of the personnel record of the Hot 
Shoppes and a folder, or record, covering the employment 
of Mary Shreve for the day of April 6, 1957, could not be 
found. 


THE COURT: All right. 
MR. ROBERTSON: Title 36, 305, citation — 


THE COURT: What is the citation there, D.C. Code 
what ? 


MR. ROBERTSON: D.C. Code 36, 305, 1951 edition. 
(Title 36, Sec. 305, D.C. Code, 1951 edition). 


THE COURT: Yes. 
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MR. STEWART: I object to its applicability in this 
litigation. 
THE COURT: I'll let it go in the record. All right." 

(Tr. VIL, pp. 5-8) (Parenthesis added) 


The traffic accident report prepared by the police officers which was 
received in evidence as Plaintiff's Exhibit No. 25, records the following 
physical facts: "No obscurement for either vehicle, no obscurement high- 
way for either vehicle, traffic control flashing lights, road |condition wet, 
it was dark, weather cloudy, time of accident 2:05 a.m., Saturday 4-6-57." 


The point of impact was 15 feet north of the south curb of Missouri 
Avenue, and 26 feet east of the west curb of 13th Street. The Kittredge 
car left skidmarks commencing 6 feet south of the south curb of Missouri 
Avenue, the point of impact. The Kittredge car traveled 26 feet from point 
of impact and the Radcliff car traveled 44 feet from the point of impact 
(Tr. XIU, pp. 42-44) GA 68-69). Police photograph of the 1956 Ford, 
the Kittredge vehicle, Plaintiff's Exhibit No. 26a, and police photograph 
of the 1952 Nash, the Radcliff vehicle, Plaintiff's Exhibit No. 26e, were 
received in evidence. (Tr: XIII, p. 46) 


Walter Roy Ostrom, traffic accident analyst and consultant, qualified 
as an expert witness for appellant to interpret the physical|facts found at 
the scene by the police officers. The expert testified that he had been 
familiar with the locality for 25 years, that he visited the scene of the ac- 
cident, examined the surroundings and made a map, which he checked 
with Plaintiff's Exhibit No. 28, drawn to scale; and that his map and 
measurements were in agreement therewith. That going north on 13th 
Street towards the intersection of Missouri Avenue, there was a down 
grade of 4 to 5 percent. Witness Ostrom further testified that from the 
alley 127 feet south of the south curb of Missouri Avenue intersection, 
which point he indicated by placing a mark on Plaintiff's Exhibit No. 28, 
and that from that point he could look across the yard and pick up cars 


very clearly eastbound on Missouri Avenue; that he later went back and 
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measured as 150 feet west of the west curb of the 13th Street intersection, 
which he also indicated by a mark on Plaintiff's Exhibit No. 28. He was 
then asked to draw a line between that point on Missouri Avenue and the 
point on 13th Street, which he did by placing a dotted line on Plaintiff's 
Exhibit No. 28. He was then asked what distance a 1956 Ford would be 
from the south curb of Missouri Avenue traveling at a speed of 20 miles 


per hour to put down skid marks beginning 6 feet south of the south curb of 


Missouri Avenue, ‘and his answer was 28 feet. He was then asked to, and 
did, indicate that point by placing a mark on Plaintiff's Exhibit No. 28 
(Tr. VI, pp. 2-9) (JA 26-31). Later, on cross examination by appellee 
Charles Kittredge about the clear view from the alley to a point 150 feet 
west of the intersection at 13th Street the witness stated that at night the 
headlights would be more apparent than the car without headlights during 
the day. (Tr. VI, p. 11) (JA 32). 


At the close of plaintiff's evidence, both appellees moved for directed 
verdicts which were overruled. (Tr. VII, pp. 22-23 & 73-74) (IA 35, 36-37). 


Appellee Charles Kittredge, a witness in his own behalf, stated on 
direct examination that the force of the impact caused him to strike his 
head on the right side of the steering wheel and he was pushed across the 
seat close to the right hand door of his car where he, ended up, but for some 
reason tried to get out of lefthand door, it was jammed and he could not 
open it at the time. (Tr. VI, p. 16) (JA 34). He was then asked: 

"Q. You have indicated your bump was at the left side 

of your head, sir? A.- Yes, up past the scalp - past the 

hair line." (Tr. VI, p. 16) 

Later on cross-examination by appellant he said he was over in the 
right side of his seat and for some reason crawled back to the left side 
and tried to get out the left door, but it was stuck. (Tr. VI, p. 17) (JA 34). 
Later, on cross-examination by appellee Hot Shoppes (Tr. VI, p. 19), he stated: 

"Q, -' You actually have no recollection of slowing 


your automobile down before entering Missouri Avenue, 
do you? A. - That's correct." 
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At the close of all the evidence (appellee Hot Shoppes offered none) 
appellee Hot Shoppes again moved for a directed verdict which was over- 
ruled (Tr. VIII, pp. 3-5D); appellee Charles Kittredge also|moved for a 
directed verdict which was likewise overruled (Tr. VII, p. 9). Appellant 
submitted 20 instructions to the court, all of which were denied. The court 
stated objections would be had by appellant. Appellee Hot Shoppes sub- 
mitted no instructions. The court made the following notation on the 
margin of appellant's instructions: 

"All of the instructions proffered by Plaintiff to wit., Plain- 
tiff's Instructions numbers 1 to 20 inclusive denied for the 
reason that same are covered in general effect in Court's 

Instructions. CFM Judge" 
Objections were made to the charge by appellant, and the court was handed 
a citation from Lohman v. District of Columbia, 51 A. 2d 382, in support 
of plaintiff's instruction No. 16. However, the record does not identify 
this citation or the instruction (Tr. IX, pp. 35-36) (JA 58-59). Appellee 
Hot Shoppes objected to the treatment of the subject of Workmen's Com- 
pensation and agency as questions of fact for the jury, asserting they were 
questions of law. Further, that the term "scope of employment" had been 
used in the charge where the term was inapplicable insofar as Workmen's 
Compensation was concerned. (Tr. IX, p. 36) (JA 58-59). 


The jury deliberating for some time requested that the court repeat 
the instruction on agency, which the court did (Tr. X, pp. 1, 2 & 3, are 
the same as pages 14, 15, and ending on top of page 16 of the charge Tr. 
IX) (JA 45 & 46). The jury after further deliberations returned a verdict for 
the appellees (JA 93). 


The appellant filed a timely motion for Judgment Non /Obstante 
Veredicto or in the alternative for a New Trial (JA 93). The courtina 
memorandum opinion denied the appellant's motion (JA 94), <A notice of 


appeal from the judgment entered on its motion was timely filed (JA 98). 
An extension of 40 days in which to docket the appeal was granted appellant. 
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APPELLANT'S THEORY OF THE CASE 


It is appellant's theory that the promise made by Hot Shoppes 
manager, Franklin, on April 4, 1957, constituted the offer of a separate 
and distinct contract from her contract of employment as a waitress. 

The quid pro quo for accepting employment at the place and time was the 
manager's promise to have the night manager take her home AFTER work. 
It was executory and became an: executed contract as to appellant when 
she had completed her part - that of going to 4340 Connecticut Avenue, N.W.., 
and completing her tour of duty. It was executory as to Hot Shoppes, 
only after appellant had completed her contract of employment as a 
waitress. 

The manager breached the promise when he did not have the night 
manager take appellant home. The manager, acting through the night 
manager and hostess, in requesting Mrs. Radcliff to transport appellant, 


without inquiring into the make or condition of the Radcliff car and/or the 
driving experience of Mr. Radcliff, was negligent. When Mr. Radcliff 
accepted his wife's acquiescence to hostess Brown's request he became a 


gratuitous non-servant agent of Hot Shoppes. 


This separate and distinct contract to induce appellant to accept 
employment is distinguished from the appellant's contract of employment 
as a waitress entered into some weeks prior thereto. The contract of 
employment agreement entered into by appellant and Hot Shoppes was 
made with Hot Shoppes office at 14th & G Streets, N. W., and was re- 
stricted to: 1) the terms of the application for employment she agreed to 
when she filed her application, 2) her appearance and entry on duty and 
completion thereof of one day's training at Meridian Hill Restaurant, 

3) her appearance and entry on duty at 5:15 p.m., April 5, 1957, which 
duty was completed at 1:30 a.m., April 6, 1957, and 4) that under the 
agreement Hot Shoppes agreed to pay in accordance with law and at rates 
set forth in the application. This is the contract of employment which 
would have invoked the exclusive jurisdiction of the Workmen's 
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Compensation Act had appellant been injured while acting in the course of 
her employment as a waitress at 4340 Connecticut Avenue, N.W. Manager 
Franklin's promise to have the night manager take appellant home was 

with knowledge that it is the policy of Hot Shoppes not to furnish transporta- 
tion. Therefore, the promise made and relied on by appellant, made Hot 
Shoppes responsible for the acts of its manager under the doctrine of 


respondeat superior. Hot Shoppes under the doctrine of estoppel is pre- 


cluded from denying liability for: 1) the action of manager Franklin in 
making Radcliff an agent for the purpose of carrying out the manager's 
promise, and 2) the negligence of the night manager in not inquiring into 
the driving experience of Radcliff, the make or condition of the Radcliff 
vehicle, or any inquiry of any nature. Hot Shoppes negligence, i.e. 
failure to exercise care in making Radcliff their agent, cannot use their 
own negligence as a defense. 


REGULATIONS INVOLVED 


Traffic and Motor Vehicle Regulations for the District of Columbia 
in effect on April 1, 1957: 


"Section 22(a). No person shall drive a vehicle on a 
street or highway at a speed greater than is reasonable 
and prudent under the conditions and having regard to 
the actual and potential hazards then existing. In ever 
event speed shall be so controlled as may be Aecasea 


compliance with legal requirements and the duty of 
persons to use due care." (Underscoring added) 


"Section 99(c). An operator shall, when operating a 
vehicle, give his full time and attention to the operation 
of the same." 
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STATEMENT OF POINTS 


1. Did the District Court, after its own decision making the ques- 
tion of jurisdiction res judicata, err by: 1) permitting appellee Hot 


Shoppes to argue the Workmen's Compensation Act to jury, 2) charging 
the jury on the Workmen's Compensation Act, 3) charging the jury 
that the Workmen's Compensation Act was a "matter in connection with 
Agency", and 4) allowing appellee Hot Shoppes to argue contrary to its 
admission of jurisdiction in its answer. 


2. Did the District Court further err: 1) in the use of the term 
"scope of employment" in the charge, 2) in denying instructions after 
adopting appellant's theory of case, 3) by its charge confuse and mis- 
lead the jury, and 4) by inserting issues outside the case. 


3. Did the District Court further err in denying appellant's 
instructions that one operating a motor vehicle must always keep his 
machine under control so as to avoid collisions with persons or other 
vehicles using the highway, and that if one fails to see what he would 
have seen by the use of ordinary care is negligent. 


4. Did the District Court further err in refusing to grant a new 
trial when the verdict was contrary to: 1) uncontradicted evidence, and 
2) physical law and facts. 


15-16 
SUMMARY OF ARGUMENT 
In ruling on its jurisdiction, the court when it has rendered its 
decision must make its decision final. There is no alternative, if its 


decision be that it lacks jurisdiction it must dismiss the action, if 
its decision be that it has jurisdiction it must enforce that decision. 


Prejudicial error was committed when appellee Hot Shoppes 


whose answer admitted jurisdiction was permitted to argue contrary 


thereto to the jury after the court's ruling on jurisdiction became 
res judicata. It was further error to charge the jury on jurisdiction 
which is exclusively the court's and not the jury's function. | By 
adopting appellant's theory, it became the law of the case and it was 
error for the court to deny appellant's instructions bottomed on the 
doctrine of respondeat superior. 


The uncontradicted testimony of Hot Shoppes actions in negli- 
gently executing promise upon which appellant relied are estopped 
to deny agency of and liability for Radcliff or to assert their) own 
negligence as a defense. Failure to see what reasonably should be 
seen is negligence. 


It was the duty of the court to grant a new trial and it was 
error not to do so when the verdict was against the uncontradicted 
evidence. It was clear error not to grant a new trial when the verdict 
repudiated the laws of nature. 
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ARGUMENT 
I 


JURISDICTION FINALLY DETERMINED BECAME RES JUDICATA 


The court, in chambers, sua sponte, raised the question of ex- 
clusive jurisdiction of the Workmen's Compensation Act prior to com- 
mencement of trial, at which time appellant's pretrial brief, was brought 
to the court's attention. Appellee Hot Shoppes motion for directed 
verdict at close of appellant's opening statement raised the exclusive 
jurisdiction of the Workmen's Compensation Act, which motion the 
court overruled (Tr. II, p. 13). At the close of appellant's evidence, 
motion by appellee Hot Shoppes again raised the exclusive jurisdiction 
of the Workmen's Compensation Act (Tr. VII, p. 26). The court in 
considering jurisdiction, after hearing extensive argument, overruled 
the motion (Tr. VII, pp. 73-74). The court's decision then) became the 
law of the case (Black's Law Dictionary, 4th Ed., p. 1030)! Appellee 
Charles Kittredge then put on his evidence. At the close of| all the 
evidence appellee Hot Shoppes, who offered no evidence, renewed its 
motion for directed verdict based on jurisdiction, and that there was 
no evidence to support the contention of the agency of J oseph T. Rad- 
cliff, which motion the court again overruled (Tr. VIII, pp. 5A-5D), 
and which ruling then changed the law of the case to res judicata on 
jurisdiction. The court's ruling further established that appellant had 


established a prima facie case of agency of Radcliff. In considering 
these motions the court correctly announced the doctrine of res judicata 


when it said: 


"Now, if the court adheres to its ruling, it won't let this 
Hot Shoppe company blow hot and cold with the courts. 
It is not going to let the Hot Shoppe Company decide the 
law itself by saying she wasn't acting within the scope 
of employment. That is a legal question. That is a 
question for the courts and if the court holds in this case 
that this girl, this young lady, was within the scope of 
her employment while she was being driven home, as 
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the court has indicated the cases in the Circuit Court of 
Appeals, the District of Columbia, the Supreme Court, 
have held, then the Court would hold as a matter of fact 
and as 2 matter of law, which would make it in the court's 
judgment res judicata, that this transportation was within 
the scope of the employment of the plaintiff, Mrs. Shreve." 
(Tr. VO, pp. 48-49) 
In denying the motion for a New Trial the court in its memorandum 
opinion (JA 94), on page 5, stated: 
* * * In view of these authorities the Court can not hold 


as 2 matter of law that in the instant case Plaintiff's in- 
juries were not within the course of her employment. 


= * *" 

This ruling is clearly contra to the position the Court took in over- 
ruling appellee Hot Shoppes motion for a directed verdict. This becomes 
apparent when it is pointed out that in overruling appellee Hot Shoppes 
motion for a directed verdict, the court ruled as a matter of law that ap- 
peliant’s action was a common law action based on a separate and distinct 
contract and therefore not within the exclusive jurisdiction of the Work- 
men’s Compensation Act. 


The Supreme Court, prior to the turn of this century, held that all 
matters properly put in issue, as was jurisdiction in this case, and 
directly determined, are conclusive, and its enforcement is essential to 
maintenance of social order (Southern Pacific Railroad Com v. United 
States, 168 U.S. 1). 


The court abdicated its function when it allowed appellee Hot Shoppes 
to go over the head of the court and make its own law by granting permis- 


sion to argue the Workmen's Compensation Act to the jury (Tr. VI, pp. 
5E-6) (JA 38). When appellee Hot Shoppes argued the Workmen's Com- 
pensation Act to the jury, the court also allowed appellee Hot Shoppes to 
make its own rules by asserting a contention contrary to admission of 


jurisdiction in its answer. The court ignored its own correct pronounce- 
ment of the doctrine of res judicata, when it included the Workmen's 
Compensation Act in its charge, and further erred by charging that: 
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"There is one further matter in connection with agency on 
which the Court instructs you. In this jurisdiction, the 
District of Columbia, the remedies provided by the Work- 
men's Compensation Act, the Workmen's Compensation 
law, in effect in the District of Columbia, are exclusive 
and preclude the bringing of an action when the injury 
sustained arises in and out of the course of the plaintiff's 
employment.” (Tr. IX, p. 16) (JA 46). 


I 
THE CHARGE MISLED AND CONFUSED THE JURY 


The inclusion in the charge of the Workmen's Compensation Act, 
together with the scope of employment of Radcliff, a matter not covered 
in the pleadings or the evidence was error, and misled the jury as it 
inserted issues outside the case, (3 Am. Jur. Appeal & Error, §§1104, 


1105). It also placed before the jury a matter that was not a jury func- 


tion, as the court when considering the question of jurisdiction so stated: 

"The question of negligence (Franklin), the question of 

agency (Radcliff), it seems to the court, doesn't affect 

this situation here." (Tr. VI, p. 44). (Parenthesis 
added.) 

The repetitious use of the phrase "scope of employment" in connec- 
tion with Radcliff misled the jury as to the law pertaining to the agency of 
Franklin the manager. The law being that if the appellant relied on the 
authority of the manager to have the night manager take her/home, and he 
did not do so, then a presumption of negligence may be inferred as set 
forth in appellant's instruction No. 8 (JA 86). Further, that when the 
manager did not have the night manager take appellant home as promised, 
the promise or contract (separate from the contract of employment as a 
waitress) was breached. The law in such situation being that the jury 
should have been charged that Hot Shoppes would be held liable for action 
of the manager if done within the apparent scope of his authority as re- 
quested in appellant's instruction No. 11. (JA 88). 
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The jury was further misled and confused due to the court's failure 
to charge that a corporation can act only through officers or agents. The 
appellant’s contract of employment as a waitress was made with represent- 
atives of appellee Hot Shoppes other than Mr. Franklin the manager at 
4340 Connecticut Avenue, N.W., as Stated on page 3 supra. The jury 
could only guess as to the law regarding the manager's authority to 
obligate the appellee Hot Shoppes, 2 corporation. 


The uncontroverted testimony that Mrs. Radcliff was requested to 


take appellant home without inquiry by appellee Hot Shoppes into the driv- 
ing experience of Mr. Radcliff, or as to the make or condition of the vehicle, 


invalidated the charge as to the scope of employment of Radcliff, and the 
court's charge to the jury on agency was prejudicial as a matter of law. 
It amounted to a directed verdict for appellees and the jury had no alter- 
native but to return a verdict against appellant. 


m 


THE CHARGE AND APPELLEE HOT SHOPPES' ARGUMENT ON 
WORKMEN'S COMPENSATION PREJUDICED APPELLANT 

The charge on the Workmen's Compensation Act, followed by appel- 
lee Hot Shoppes’ argument to the jury on the Workmen's Compensation Act 
was highly prejudicial to appellant. Workmen's Compensation benefits by 
law are made certain by insurance. It is therefore common knowledge that 
Workmen's Compensation means insurance. The general rule that evidence 
of insurance coverage iS inadmissible was disregarded. The charge and 
the argument on the Workmen's Compensation Act influenced the jury just 
as completely as if they had been instructed that they need not return a 
verdict for the appellant, as she was covered by insurance. 
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IV 
COURT ACCEPTED THEN REJECTED APPELLANT'S THEORY 


When the court overruled for the third time appellee Hot Shoppes’ 
motion for a directed verdict, it accepted appellant's theory of the case. 
In denying appellant's instructions it rejected appellant's theory. In its 
charge the court applied the doctrine of master and servant.| Appellant's 


theory of the case is bottomed on the doctrine of respondeat superior. The 


actions of the Hot Shoppes’ manager in making Radcliff a non-servant agent, 
in carrying out his promise to have the night manager take appellant home 
after work, exclusively invokes the doctrine of respondeat superior. A 
corporation can only carry out its lawful functions by agents). In United 
States Auto Ass'n v. Alexander Film Co., D.C. Mun. App.,93 A. 2d 770 
on page 771, it was held: 
"The designation of manager implies general power and per- 
mits reasonable inferences that the employee so designated 
was invested with the general conduct and control of his 
employer's business." 
There is positive, direct and uncontroverted testimony that |the manager 
did not have the night manager take appellant home, but permitted the night 
manager to vary his promise. The manager in the exercise of his general 
power acting through his chain of command, that is the night manager and 
hostess, without regard to the consensual obligation owed to appellant, 
made no inquiry and caused none to be made, as to the make or condition 
of the Radcliff vehicle, or Radclifff's driving experience. By commanding 
Mrs. Radcliff, vicariously, to take appellant home, appellee Hot Shoppes 
is estopped to deny either the agency or the negligence of the manager 
when he varied his promise. As stated by the Supreme Court in Ryan_ 
Inc. v. Pan Atlantic Steamship Corp., 350 U.S. 124, 
on pages 134-135, inter alia: 
"* * * Whatever may have been the respective obligations of 


the stevedoring contractor and of the shipowner to the in- 
jured longshoreman for the proper storage of the cargo, it 
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is clear that, as between themselves, the contractor as 


1s Clear that, as Detween 
the warrantor of its own services, cannot use the ship- 
owners failure to discover and correct the contractor's own 
breach of warranty aS a defense. Respondent's failure tc 
discover and correct petitioner's own breach of contract 


cannot here excuse that breach. * * *" (Emphasis added.) 


Through Mrs. Radcliff, appellee Hot Shoppes commandeered Mr. Radcliff, 


and they are estopped to assert the negligence of Radcliff, or their lack of 
control over him or the route of travel, in argument as a defense for their 
own negligence in executing the promise of the manager. Appellee Hot 
Shoppes is also estopped in argument to deny the agency of Radcliff. 
Agency by estoppel is well established law as set forth in 2A Words & 
Phrases 459: 
"Agency by estoppel is well recognized in the law and is 

allowed on the ground of negligence or fraud on the part 

of the principal, upon the theory that, when one of two 

innocent persons must suffer loss, the loss should fall 

upon him whose conduct brought about the situation. 

Sinclair Refining Co. v. Lacrone Motor Transport Line, 

Ohio App., 34 N.E. 2d 822, 824." 
The principle of equitable estoppel is also well recognized in law, and the 
Supreme Court and this court in National Safe Deposit Co. v. Hibbs, 229 
U.S. 391 on page 396, affirming 32 App. D.C. 459 on page 471, so stated: 


't* * * Where one of two innocent persons must suffer by 
the acts of a third, he who has enabled such third persons 
to occasion the loss must sustain it.” 


The test to determine agency which appears on pages 14-15 of Tr. 
IX in which the court referred to the control of a principal over an agent, 
was error. The testimony was undisputed that no inquiry was made as to 
the Radcliff vehicle, or driving experience of Radcliff. Thus the only pos- 
sible inference was that the Hot Shoppes, by the careless and cavalier 
manner of engaging Radcliff, was contemptuously indifferent to their duty 
owed appellant. There being no basis for any other inference, there was 
nothing left for the jury function, who could only speculate. That the jury 
did speculate by failure to charge on the burden of proof of control, and 
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presentment of an issue outside the proof is evident by the fact that they 
requested the court to repeat the charge on agency, which was done. AS 
stated by the Third Circuit Court of Appeals in Kocher v. Creston Trans- 
166 F. 2d 680, on page 687: 


fer Co., et al., 


"Consequently, the jury could not have but speculated on 
whether Kocher had the requisite right of control, and 
it could not reasonably have found that he exercised any 
such right. Accordingly, '* * * where the facts are not 
in dispute and the evidence is direct and certain, pre- 
senting no question of credibility and leaving no suf- 
ficient ground for inconsistent inferences of fact, * * ¥' 
there exists nothing for the jury function. J oseph v. 
United Workers Ass'n., 1942, 343 Pa. 636, 23 A. 2d 470, 
472." 


The action of Radcliff as operator of his own vehicle in which appel- 
lant became a passenger, was at the im lied direction and control of 
Franklin the manager. As stated by Judge Sobeloff of the Court of Appeals 
of Maryland in Wood v. H. W. Gossard Co., 103 A. 2d 130, on pages 131, 


"The appellant contends that the facts of this case call for 
application of the doctrine of respondeat superior. This 
court has said: ‘All of these particular applications of the 
doctrine of respondeat superior arise from the principle 
that the liability of the master for the tortious acts of| the 
servant rests at last upon the existence of authority, that 
the act must have been done in the course of an employ- 
ment which the master has authorized, and that, unless 
such authority can be shown, there is no liability. In 
testing the application of the doctrine to particular cases 
courts have in some instances assumed that a given act 
was or was not done in the course of the employment ac- 
cordingly as the master did or did not have control of 
the servant at the time, Khoury v. Edison tlurainating Co., 
265 Mass. 236, 164N.E. 77, 6- ALR (1159) 1162, in 
others that it depended upon whether the act was a natural 
and necessary incident of the service, Guitar v. Wheeler, 
Tex. Civ. App., 36S.W. 2d 325; Regal Laundry Co.) v. 
(A.S.) Abell Co. (163 Md. 525, 163 A. 845), but these 
different approaches are only superficially different, | for 
beneath all of them lies the essential premise that 
liability depends upon authority express or implied’. 
Great Atlantic & Pacific Tea Co. v. Noppenberger, 171 
Md. 378, 392, 189 A. 434, 441." (Underscoring added.) 
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When the court charged that: 


x * * the defendant Hot Shoppes contends that the injuries 
incurred by the plaintiff occurred in the course of her 
employment, that is, while she was being transported 
home, according to the agreement made with her by the 
Hot Shoppes manager." (Tr. IX, p. 16) (JA 46). 


the appellant was clearly prejudiced, as counsel on behalf of appellee 
Hot Shoppes stated no records could be found of appellant's employment 


and so stipulated (see pages 8 &9, supra).At the same time the court took 
judicial notice of Title 36, Section 305, D.C. Code, all of which was out- 
side the hearing of the jury and which estopped Hot Shoppes as a matter 


of proof from asserting such contention. 


Vv 


STANDARD OF CARE REQUIRED OF A DRIVER APPROACHING 

AN INTERSECTION IS TO SEE WHAT HE REASONABLY SHOULD SEE 

Appellant contends that denial of appellant's instructions Nos. 16& 
17 (JA 88) constitutes clear reversible error. 


Kittredge's approach to the intersection was downhill, Radcliff's 
was uphill. Kittredge had clear unobstructed view from the alley 127 feet 
from the intersection to a point 150 feet west of the intersection on 
Missouri Avenue, both points are indicated on Plaintiff's Exhibit No. 28, 
and a dotted line is shown between these two points. Skidmarks laid down 
by the Kittredge car commenced 6 feet south of the south curb of Missouri 
Avenue, plus reaction time of 28 feet, totaled 34 feet, substracted from 
the distance from the alley where he, Kittredge, first had an unobstructed 
view, he traveled a distance of 93 feet in which he should have seen the 
Radcliff car. Kittredge admitted he did not slow down for the intersec- 
tion controlled by flashing traffic light. 


The court's attention was directed to the case of Lohman v. District 


of Columbia, 51 A. 2d 382 at pages 383-384, wherein the Municipal Court 


of Appeals stated: 
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‘Even in the absence of statute or regulation a motorist 
approaching an intersection is required to exercise 
reasonable care by keeping a lookout ahead, and by driv- 
ing at such speed and in such manner as to have his ‘op 


mobile under reasonable control so as to be able to st 
when he sees or reasonably should see other vehicles 
proaching the intersection.” The regulation under re- 
view requires no more than that, for it ‘only makes 
obligatory the rule of common sense regarding the duty 
of a driver at the intersection of streets ***'? In 
this jurisdiction the standard of care required at in- 
tersection has been similarly defined.” 


Kittredge with an unobstructed view for a distance of 127 feet, 
traveled 93 feet before he saw what he should have seen, clearly violated 
Section 99(c) of the Traffic and Motor Vehicle Regulations for the District 
of Columbia. It naturally follows that Radcliff had the same unobstructed 
view, and should have seen the Kittredge car, also violated the same traf- 
fic regulation. 


vi 
VERDICT CONTRARY TO UNCONTRADICTED EVIDENCE 


Testimony was uncontroverted as to the negligence of the manager 
in making Radcliff an agent when he varied in his promise to appellant to 
induce her to accept employment as a waitress at 4340 Connecticut Avenue, 
N.W. The verdict was contrary to the uncontradicted evidence and it was 
error not to grant a new trial. 


Kittredge admitted he did not slow up for the intersection (see page 
10, supra), therefore, he was in violation of Section 22 (a) of the Traffic 
and Motor Vehicle Regulations for the District of Columbia, 


i United States Can Co. v. Ryan, 8 Cir., 39 F. 2d 445, certiorari denied 282 U.S. 
842, 51S. Ct. 23, 75 L. Ed. 748; Huddy on Automobiles, 8th Ed., Sec. 306; Berry 
Law of Automobiles, 7th Ed., sec. 3.01 'Vol. 1 Blashfields' Cyclopedia of Auto- 
mobile Law, Chap. 17 §4, Chap. 22, § 18. 


2 Howe v. Scheibel, D.C.W.D. Pa., 47 F. Supp. 295, 296. 
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val 
VERDICT NEGATES JUS NATURALE 


The court erred in not granting a new trial when the verdict was 
contrary to the immutable laws of nature. 

“LAW OF MOTION, specifically, Newton's three laws of 
motion, which are as follows: First Law - Every body 
continues in its state of rest, or uniform motion in a 
straight line, except so far as it may be compelled by 
force to change that state. Second Law- Change of 
motion is proportional to force applied, and takes place 
in the direction of a straight line in which the force acts. 
Third Law- To every action there is always an equal 
and contrary reaction; or, the mutual actions of any two 
bodies are always equal, and oppositely directed."" (The 
Century Dictionary and Encyclopedia, Vol. VI, Pp. 3873.) 


Plaintiff's Exhibit-No.28,a plat of the intersection of 13th Street and 
Missouri Avenue, N. W., accurately drawn to scale, has been reproduced 
on facing page 27-28 as it appeared at the conclusion of the trial. The 
point of impact, distance vehicles traveled after impact, and skidmarks 
were testified to by police officer Wright from his notes made after ar- 
rival at the intersection. This data was all placed on the exhibit by W. 
Roy Ostrom, who was qualified as an expert witness, accurately and ac- 
cording to scale, excepting the three dots that appear near the point of 
impact which were put on the exhibit by appellee Charles Kittredge as his 
best recollection of the locations of the three persons who were lying on 
the street. (Tr. VI, p. 17) (JA 34). Witness Ostrom outlined the cars on 
the exhibit according to scale at the point of impact, and with the use of police 
photographs of the scene, outlined the location where each car stopped. 
The point of impact is 15 feet north of the south curb of Missouri Avenue, 
and 26 feet east of the west curb of 13th Street. The skidmarks laid down 
by the Kittredge car commenced 6 feet south of the south curb of Missouri 
Avenue, and ended 15 feet north of the south curb of Missouri Avenue, the 
point of impact. The physical facts, as depicted on the plat, show that 
after the Kittredge car, going north, struck the Radcliff car, it came to a 
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stop, headed in a northerly direction, 26 feet from the point of impact. 
After being struck, the Radcliff car, which was going east, was found 44 
feet from the point of impact headed west. 


The Second Law of Newton's Laws of Motion is that when two forces 
meet going in different directions they will proceed after meeting ina 
direction varied or influenced by the force of each other, i.e}, if two 
vehicles traveling north and east, respectively, meet with the same force, 
they would both go in a northeasterly direction after meeting. The Kittredge 
car proceeded in accordance with this law. The Radcliff car went west in 
the exact reverse direction from which it was traveling. Thus, according 
to the Second Law of Motion the Kittredge car possessed the} greater force 
at the meeting place or point of impact and the only conclusion possible is 
that it was the striking car, and traveling at a speed greater than the Rad- 
cliff car. 


Kittredge testified he turned the wheels of his car to the right. The 
First Law of Newton's Laws of Motion was brought out on cross examina- 


tion of witness W. Roy Ostrom as follows: 


"Q. Well, if we have human beings at the steering wheel, 
suppose he saw the accident happening and moved his wheel 
to the right, wouldn't that have some bearing? A. Mr. Mc- 
Grath, when your wheels are locked, you have no control over 
the direction of your car. You cannot steer an automobile 
that has all four wheels locked. You just plunge right jon 
straight ahead. 


Q. Do you know for a fact that all four wheels on this 
Ford were locked, sir? A. Inthe hypothetical question 
given to me it was, yes. 


Q. And that is your only basis, is because somebody 
stated to you, assume that they were locked. A. I was 
asked to give an opinion, Sir, and that was the basis on which 
I gave my opinion * * *." (Tr. VI, pp. 13-14.) 
Plaintiff's Exhibit No. 26E is a photograph of the Radcliff car. This 

photograph constitutes ineluctable direct evidence to the physical facts 
attesting to the violence of the blow struck by the Kittredge car, which 
crumpled the right front fender, headlight and hood, and drove the whole 
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front end to the right (if viewed facing the photograph, or to the left if an 
occupant) of the Radcliff car. The hood is gouged where the Kittredge 


car's left front headlight and fender struck the Radcliff car, and is plainly 
visible. The imprint of the outside tread of the tire on the left front wheel 
of the Kittredge car is also plainly visible on the tire of the right front 
wheel of the Radcliff car. This photograph also reveals the physical fact 
that the windshield in the Radcliff car is undamaged. Ergo, the Radcliff 

car was not the striking vehicle, otherwise by Newton's First Law of Motion, 
the occupants would have been thrown against or through the windshield, 
(Jones v. Hodge, infra). 


Plaintiff’ s Exhibit No. 26a is a photograph of the Kittredge car. The 
physical facts are likewise clearly visible where it struck the Radcliff car. 
The front of the hood above the left front wheel is dented and the buckling 
raised the hood. 


Kittredge testified he hit his head on his steering wheel and fell to 
the right side of his car. The Third Law of Newton's Laws of Motion 
dictates that it would require a force from his right to cause Kittredge to 
fall to the right ‘side of his car. The approach of the Radcliff car was from 
his left. The court in Jones v. Hodge, 250 N.C. 227, 108 S.E. 2d 436, stated 
this law of motion when it said: 

"A truck, rapidly reducing speed by sudden pressure on the 

brakes, might throw a passenger in the cab against the 

instrument board, or a passenger in the body against the 

back of the cab. But it is simpl i 

for the sudden slowing down of foreward movement to car 

rearward thrust. The tendenc body to con- 

tinue the Movement substantially in the same direction unless 

Underscoring added. 
The verdict was repugnant to physical law and the indisputable physical 
facts which denied appellant justice and it was error not to grant a new 
trial. 
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CONCLUSION 


In view of the errors of law stated above and the incompatibility of 


the verdict to the laws of nature, appellant urges that this Ho 
reverse and remand this action with instruction to grant a ne 


accordance with established principles of law. 


Respectfully submitted, 
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NORMAN A. GRAY 


norable Court 


w trial in 


ROBERT L. MacCUTCHEON 


417 Southern Building 
Washington, D. C. 


Attorneys for Appell 


Relevant Docket Entries 
Complaint, Filed November 7, 1957. . - + - 


Answer of Defendant, Charles Kittredge, Including Cross- 
Claim, Filed November 25,1957 . . + 


Answer of Defendant, Hot Shoppes, Inc., to Complaint and 
Cross-Claim, Failed December 18, 1957 - “ 


Pretrial Proceedings, Filed December 14, 1959 “ 
Supplementary Pretrial Proceedings, January 8, 1960 


[TR I] - Depositions of Pauline Brown, Ralph C. 
Shutterly, and Brenny Franklin - August 19, 1958 (Excerpts) . 


(TR IY] - Excerpts from Transcript of Proceedings , March 28, 1960 
(Trial Proceedings) . A : . 3 - . B 


[TR Ill] - Excerpt from Testimony of Plaintiff on Direct 
Examination, March 29,1960 . . . . - 


[TR IV] - Excerpt from Proceedings, March 31, 1960 


[TR V] - Excerpts from Deposition of Virginia Radcliff - 
Marchsst-a1960) 0) 8.) 0 ao as res 


[TR VI] - Excerpts from Testimony of Walter Roy Ostrom, 
April 1, 1960 wit, baler Foon 0 Mlloin a 


[TR VII] - Excerpts from Transcript of Proceedings, 
April 1, 1960 Aig Neilso I Ons at 


[TR VIII] - Excerpts from Transcript of Proceedings 
April 5, 1960 aA OA Ours ae ee 
Motion on Behalf of the Defendant Charles Kittredge 

[TR 1X] - Excerpts from Transcript of Proceedings, 

April 5, 1960 ih pea Ge em 
Charge of the Court to the Jury... 

[TR XI] - Excerpts from Transcript of Proceedings, 

March 29, 1960 . . “5 . 4 5 n 


Mary H. Shreve 
Direct . . . - 4. ey. 5 


{TR XI] - Excerpts from Transcript of Proceedings, 
eee a i a a 


Brenny B. Franklin 
Direct) = 
Cross s 4 


Charles R. Wright 
Direct . 
Cross z 
Redirect 
Recross 


[TR XIII}- (Cont'd.): 


Joseph Thomas Radcliffe 
Cross aon 


Charles John Kittredge 
Ditech, an er ce 
Cross A FS 


Robert John Brisbane, Jr. 
Direct . 2 ~ 


James Austin Brisbane 
Direct. . 2 - 


[TR XIV] - Excerpts from Transcript of Proceedings, 
April 6, 1960 Se ae Sade ionm Ueohe Boake 


Plaintiff's Instruction No.2 . Filed April 6, 1960 
Plaintiff's Instruction No. 4 

Plaintiff's Instruction No. 7 

Plaintiff's Instruction No. 8 

Plaintiff's Instruction No. 9 

Plaintiff's Instruction No. 10 


Plaintiff's Instruction No. 11 
Plaintiff's Instruction No. 16 
Plaintiff's Instruction No. 18 


Exhibit No. 28 ae =) Ee 


Verdict and Judgment, Filed April 6, 1960 


Motion by Plaintiff for Judgment n.o.v. to Set Aside 
Verdict and Judgment or in Alternative for a 
New Trial, Filed April 14, 1960 a te 


Memorandum Opinion, dated June 6, 1960 


Notice of Appeal, dated June 30th, 1960 


JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JAMES E, SHREVE 3 
and é 
MARY H. SHREVE fe 
3104 Landover Street, : 
Alexandria, Virginia, 


Plaintiffs, 
Vv. 


HOT SHOPPES, INC. 
(Serve CT. Corp. System) 
1329 E Street, N.W. 

Washington, D. C. 
and 
CHARLES KITTREDGE 
1530 Kanawah Street 
Hyattsville, Maryland, 


Defendants. : 


Civil Action No. 2815-57 


RELEVANT DOCKET ENTRIES 
Date Proceedings 
1957 
Nov. 7 Complaint, appearance, Jury Demand; filed. 


Nov. 7 Summons, copies (2) and copies (2) of Complaint issued; 
#1 ser. 11-13-57; #2 ser. 11-12-57. 


Nov. 25 Answer of deft. #2 to complt.; cross-claim vs. deft. #1; c/m 
11-25; Appearance of H.G. Warburton & Howard J. McGrath; 
filed. 


Nov. 27 Motion of deft. #1 to dismiss; notice; P&A; appr. of Galiher & 
Stewart for deft. #1. M.C.11-27-57; filed. 


Dec. 4 Opposition of deft. #2 to motion of deft. #1 to dismiss; c/m 
12-3-57; filed. 


Dec. 5 Memorandum of pltfs. in opposition to motion to dismiss; c/m 
12-5-57; exhibit; filed. 
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Proceeding s 


Dec. 1i Motion of deft. #1 to dismiss cross-claim of deft. #2; P&A; 
c/m 12-10-57; filed. 

Dec. 13 Opposition of deft. Charles Kittredge to motion of deft. Hot 
Shoppes, Inc. to dismiss cross-claim; c/m 12-13-57; filed. 


Dec. 13 Order denying motion of deft. Hot Shoppes, Inc. to dismiss & 
giving said deft. (10) days to answer. (N) filed. 


Dec. 18 Answer of deft. #1 to complt. & answer of deft. #1 to cross- 
claim; c/m 12-16-57; Appearance of Galiher & Stewart; filed. . 


Dec. 18 Calendared. (N) 


May 7 Called; McGuire, J. 
Notice by pltfs. of taking deposition of Pauline Brown and Ralph 
C. Shutterly and Ben Franklin; c/m 7-18-58; filed. 
Dec. 17 Cause and cross claim dismissed under Rule 13, as of 11-7-58 
(N) AC/N (By Clerk) 
Dec. 23 Motion of pltffs. to reinstate; c/s 12-23-58; M.C.; filed. 


Jan. 9 Order reinstating cause. (N) McGuire, J. 

Jan. 30 Order on stipulation dismissing James E. Shreve as party pltf. 
with prejudice. (N) McGuire, J. 

Feb. 5 Depositions of Pauline Brown, Ralph C. Shutterby and Brenny 
Franklin $58.50 paid by pltffs.; filed. 

Feb. 11 Certificate of readiness. (N/AC); filed. 


Mar.9 Motion of deft. #2 to consolidate with C.A. 2812-57; P&A; 
c-m 3-5-59. (fiat) McGuire, J. 


Mar. 10 Opposition of deft. Hot Shoppes, Inc., to motion to consolidate; 
c/m 3-9-59. (filed in C.A. 2812-57); filed. 


Mar. 11 Motion of deft. to consolidate with C.A. 2812-57; P & A; c/m 
3-4-59; M.C. (original filed in C.A. 2812-57.); filed. 


Mar. 12 Opposition of plitf. in C.A. 2812-57 Virginia E. Radcliff to 
motion to consolidate with C.A. 2815-57. (filed in C.A. 2812- 
57); filed. 


Mar. 18 Appearance of C.B. Sullivan, Jr., as co-counsel for deft. for 
purpose of handling Motion to consolidate Filed (Fiat) McGuire, 


J. 
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Proceedings 


Withdrawal of motion to consolidate, filed March 11, 1959; filed. 
* 


* * * * 
Pretrial Statements & Proceedings. (signed 12-11-59) 

(Pretrial Examiner). 
Letter to Pretrial Examiner from deft. 1 dtd 12-15-59; filed. 


Letter to Pretrial Examiner from pltfs. dtd 12-16-59; filed. 


Supplementary Pretrial Proceedings. 
Pltfs. pretrial brief of pltf., c/s 2-3-60; Appendix; filed. 
* * * * * 


Trial resumed; same jury and one alternate; alternate juror 
discharged; jury retires to deliberate case; jury excused at 
5:00 to return into Court tomorrow at 10 a.m.|to resume 
their deliberation. (Rep. E.M. Sanche) McLaughlin, J. 


Jury resumes deliberation; Verdict for defts. on complt.; ver- 
dict for deft. #1 on cross claim of deft. #2. (Rep. E. Mark- 
walter); McLaughlin, J. 


Verdict and judgment in favor of defts. vs. pltfs, (N) (by direc- 
tion) McLaughlin, J. 


Verdict and judgment for deft. 1 on cross claim of deft. 2 (N) 
(by direction) McLaughlin, J. 


Plaintiff's prayers 1 - 20 incl. filed; Deft. #2's prayers 1- 13; 
filed. 


Motion of pltf. to amend pretrial statement; filed. 


Order amending pltfs. pretrial statement dated Dec. 11, 1959; 
(signed Mar. 28, 1960) (N) McLaughlin, J. 

Deposition of Virginia Radcliff; filed. 

ak * * * * 

Motion of pltf. for judgment N.O.V. or for a new trial; c/m 
4-14; P & A; M.C. 4-14-60; filed. 


Points and Authorities of deft. 2 in opposition to Motion for new 
trial; c/m 4-21-60; filed. 
* * * * * 
Memorandum of deft. 1 in opposition to motion by pltf. for 
judgment N.O.V. to set aside verdict and judgment or in the 


alternative for a new trial; c/m 4-21-60; * *| * 
* * * * * 


Memorandum opinion and order denying Motion of pltf. for 
judgment N.O.V. or in the alternative for a new trial (N) 
McLaughlin, J. 
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Date Proceedings 
1960 
Jun. 30 Notice of appeal of pltf; deposit by L.L. Robinson $5.00 
(copies to Howard J. McGrath and Wm. E. Stewart, Jr.); filed. 
* *x mm * * 


Sept. 9 Record on Appeal delivered to USCA; Deposit $2.00 by Robert- 


son; filed. 
= * * * * 


| Filed November 7, 1957] 


COMPLAINT 
(Personal Injuries and Loss of Consortium) 


The complaint of the Plaintiffs respectfully represents to this 
Honorable Court as follows: 

1. This Court has jurisdiction in that the amount involved exceeds 
Three Thousand Dollars and arises from the subject matter of the com- 
plaint filed herein. 

2. That Plaintiffs, James E. Shreve, and Mary H. Shreve are hus- 
band and wife and'are residents of the Commonwealth of Virginia, whose 
address is 3104 Landover Street, Alexandria, Virginia. 

3. Defendant, Hot Shoppes, Inc., hereinafter called the "Corporation", 
is a foreign corporation incorporated under the laws of the State of Delaware 
qualified to do and is doing business in the District of Columbia. Its agent 
for service of process is the CT. Corporation System, at 1329 E Street, 
N.W., Washington, D. C. 

4. Defendant Charles Kittredge is a resident of the State of Mary- 
land, whose address if 1530 Kanawah Street, Hyattsville, Maryland. 

FIRST COUNT 

5. Onor about 2:00 AM April 6, 1957, while Plaintiff, Mary H. 
Shreve was a passenger in an automobile owned and operated by Joseph 
T. Radclifi in violation of his duty to Plaintiff, negligently entered the 
intersection of 13th Street and Missouri Avenue, N.W., Washington, D.C., 
traveling in an easterly direction and collided or caused to collide with 
an automobile operated by Defendant Charles Kittredge, causing Plaintiff 
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Mary H. Shreve great injury and suffering. 
6. At the time of the aforesaid collision and at all times heretofore 
and hereinafter mentioned, the said Joseph T. Radcliff was the agent of the 
Defendant corporation, Hot Shoppes, Inc., and was acting under the direc- 
tion and control of said defendant corporation, and within as scope of his 


said agency and authority in the operation of his automobile as aforesaid. 

7. Onor about 2:00 AM April 6, 1957, an automobile owned and 
operated by Defendant Charles Kittredge, negligently and in violation of 
the Traffic and Motor Vehicle Regulations for the District of Columbia, 
entered the intersection of 13th Street and Missouri Avenue, N.W., Washing- 
ton, D.C. traveling north on 13th Street and collided with a vehicle driven 
by Joseph T. Radcliff, in which vehicle Plaintiff Mary H. Shreve was a 
passenger, As a result of Defendant Charles Kittredge's negligence 
Plaintiff Mary H. Shreve suffered great injury and pain. 

8. As a direct result of the negligence of Defendant corporation's 
agent, Joseph T. Radcliff, and/or the negligence of Defendant Charles 
Kittredge, the vehicles collided with such violence that the Plaintiff Mary 
H. Shreve was thrown out of the car into the street and caused her severe, 
compound, comminuted fracture of the external nose and nasal septum, 
jagged circular lacerations and avulsion of the left side of the forehead, 
jagged circular laceration of the left side of the scalp just above the hair- 
line, jagged lacerationof the medial surface of the left auricle exposing 
the cartilage of the auricle, avulsion of the posterior flap on the medial 
surface of the left auricle, multiple jagged lacerations of|the left side of 
the root of the nose, right nasal dorsum, right naso-facial angle and 
cheek; whiplash injury of the cervical spine; multiple contusions and 
abrasions of the face and neck bilaterally, upper ext remeties and body 
trunk; has other permanent injuries; has been permanently scarred and 
rendered unsightly and repulsive about the head and face; has expended 
and will continue to expend sums of money for hospital and medical care 
and associated items; was and in the future will be unable to perform her 
usual and customary duties and employment with resulting loss of earnings 
therefrom; and she has suffered and in the future will suffer severe physical 
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pain, embarrassment, mental anguish, disability and nervous shock. 
WHEREFORE, Plaintiff Mary H. Shreve demands judgment against 
the Defendants, Hot Shoppes, Inc., and Charles Kittredge, jointly or 
severally in the sum of Eighty Thousand ($80,000.00) Dollars, besides 


costs of this action. 
Plaintiff demands trial by Jury on all issues herein. 


* x * * * 


/s/ Lyle L. Robertson 
Robertson and Ryan 
1420 New York Avenue, N.W. 
Attorneys for Plaintiff 


| Filed November 25, 1957] 


ANSWER OF DEFENDANT, CHARLES KITTREDGE, 
INCLUDING CROSS-CLAIM 


FIRST DEFENSE 

The complaint fails to state a claim against this defendant upon 

which relief can be granted. 
SECOND DEFENSE 

This defendant admits the allegations contained in Paragraph No. 1, 
and 3, and 4 of the complaint, but does not have sufficient information to 
either admit or deny the allegations contained in Paragraph 2 of the com- 
plaint and demands strict proof thereof; admits the allegations of Para- 
graphs 5 and 6 of the complaint contained in the first count; denies all 
allegations of negligence and all allegations of violation of motor vehicle 
regulations on the part of this defendant contained in Paragraph 7 of the 
first count of the complaint, and admits the happening of a collision at or 
about the time and place stated therein between the automobile of this 
defendant and the automobile driven by Joseph T. Radcliff, and that the 
plaintiff, Mary H. Shreve, was a passenger in the automobile of the said 
Joseph T. Radcliff, but does not have sufficient information to either admit 
or deny the allegations concerning the injury of the said plaintiff, Mary H. 
Shreve; this defendant does not have sufficient information to either admit 
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or deny the allegations contained in Paragraph 8 of the first count of the 
complaint and demands strict proof thereof. This defendant admits the 
jurisdiction of the Court contained in Paragraph No. 1 of the second count 


and the nature of the action brought; and makes the same answers to 


Paragraphs No. 2, 3, 4, 5, 6, 7, and 8 of the second count as made to the 

same numbered Paragraphs in the first count; this defendant does not 

have sufficient information to either admit or deny the allegations con- 

tained in Paragraph No. 9 and demands strict proof thereof. 
THIRD DEFENSE 

Any injuries or damages sustained by the plaintiffs herein were 
caused by their sole and/or contributory negligence. 

CROSS-CLAIM 

1. This Court has jurisdiction in that the amount in consideration 
in this Cross-Claim exceeds Three Thousand Dollars and arises from 
the subject matter of the complaint filed herein. 

2. On, to wit, April 6, 1957, at or about the intersection of 13th 
Street, N.W., and Missouri Avenue, N.W., Washington, D.C., an automobile 
owned by Joseph T. Radcliff, was operated by the said Joseph T. Radcliff 
in a negligent manner and thereby caused to collide with the automobile 
owned and then being operated by this defendant, Charles Kittredge. 

3. At the time of the aforesaid collision and at all times heretofore 
and hereinafter mentioned, the said Joseph T. Radcliff was the agent of 
the defendant corporation, Hot Shoppes, Inc., and was acting under the 
direction and control of the said defendant, Hot Shoppes, Inc., and within 
the scope of his said agency and authority in the operation of|his automo- 
bile as aforesaid. 

4. As a result of the aforesaid collision and negligence of the agent 
of the defendant, Hot Shoppes, Inc., as aforesaid, this defendant, Charles 
Kittredge, was thrown about the interior of his automobile and sustained 
serious temporary and permanent personal injuries including: bruises, 
contusions, abrasions and lacerations about the head and body; a whiplash 
injury to his neck and back; strains and sprains about the neck, back, body 
and limbs; his nervous system has been severely shocked, impaired and 
internal injuries. 


8 

5. Asa result of his injuries, as aforesaid, the defendant, Charles 
Kittredge, incurred and in the future will incur expenses for medical 
treatments, ex-rays, electroencephlograms, transportation, medicines 
and other sundry expenses; was and in the future will be unable to per- 
form his usual and customary duties and employment with resulting loss 
of earnings therefrom; and he has suffered and in the future will suffer 
severe physical pain, mental anguish, disability and nervous shock. 

6. As a further result of the aforesaid collision the automobile of 
this defendant, Charles Kittredge, was damaged in the amount of $856.36. 
At the time of the aforesaid collision, this defendant had a $50.00 deduct- 
ible collision insurance coverage with the Government Employees Insurance 
Company, and of the aforesaid damages to his automobile this defendant 
paid $50.00, and the Government Employees Insurance Company, a 


corporation, paid $806.38. Because of the damage to his vehicle and 


while the same was being repaired, this defendant lost the use of his 
vehicle with resulting cost and damages to him. 

WHEREFORE, this defendant, Charles Kittredge, in his own right 
and to the use of Government Employees Insurance Company cross-claims 
and demands judgment against the co-defendant, Hot Shoppes, Inc., a 
corporation, in the amount of Ten Thousand Dollars ($10,000.00) and costs. 


H. G. WARBURTON & HOWARD J. 
MCGRATH 


By: /s/ Howard J. McGrath 
Attorneys for Defendant, 
Charles Kittredge, 
210 Shoreham Building 
Washington 5, D. C. 
National 8-2166 


| Certificate of Service] 


[ Filed December 18, 1957] 


ANSWER OF DEFENDANT, HOT SHOPPES, INC., 
TO COMPLAINT AND CROSS-CLAIM 


FIRST DEFENSE 
The Complaint fails to state a claim upon which relief| can be granted. 
SECOND DEFENSE 
The defendant admits the jurisdiction of the Court and admits being 
informed that plaintiff, Mary Shreve, while riding in an automobile owned 
and operated by one Joseph Radcliff, was involved in an accident in Wash- 
ington, D.C. at 13th and Missouri Avenue when said vehicle |was in collision 
with a vehicle owned and operated by the co-defendant, Charles Kittredge. 
This defendant does not have sufficient information or knowledge to form 
a belief as to the allegations of injuries and damages alleged to have been 
sustained by the plaintiffs and can, therefore, neither admit nor deny the 
same. This defendant denies that the plaintiff's host, Joseph Radcliff, 
was its agent and denies every other allegation contained in| the Complaint. 
THIRD DEFENSE 
The accident complained of was caused by the negligence and 
carelessness of the co-defendant, Charles Kittredge, or his negligence 
contributed to same. 
ANSWER TO CROSS-CLAIM 
The defendant, Hot Shoppes, Inc., for its Answer to the Cross-Claim 
of the co-defendant, Charles Kittredge, states as follows: 
FIRST DEFENSE 
The Cross-Claim fails to state a claim upon which relief can be 
granted. 
SECOND DEFENSE 
This defendant admits being informed of the happening of an 
accident on the date alleged when a vehicle owned and operated by one 
Joseph Radcliff and the cross-claimant were ina collision.; This defend- 
ant does not have sufficient information or knowledge to form a belief as 


to the allegations of injuries and damages alleged to have been sustained 
by the cross-claimant, Kittredge, and can therefore, neither admit nor deny 
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the same. This defendant denies each allegation of negligence asserted 
as to it and denies each allegation respecting any relationship or agency 
between it and one Joseph Radcliff and every other allegation contained 
in the Cross-Claim. 
THIRD DEFENSE 

The accident complained of by the cross-claimant was caused by 

his own negligence or his own negligence contributed thereto. 
GALIHER & STEWART 


By: /s/ William E. Stewart, Jr. 
Attorneys for Defendant 
Hot Shoppes, Inc. 
820 Woodward Building 
Washington, D. C. 


[ Certificate of Mailing] 


SS — 


| Filed December 14, 1959] 
PRETRIAL PROCEEDINGS 

This is an action in tort for negligence. 

The P, a 22-year old married woman, on April 6, 1957, was 4 pas- 
senger in an automobile owned and operated by Joseph T. Radcliffe, which 
was proceeding easterly on Missouri Ave., N.W., Wash., D.C., when the 
vehicle was in the intersection of 13th St., N.W., it was in collision with 
a vehicle owned and operated by Charles Kittridge, aged 32. 

The P claims that Joseph T. Radcliffe was an agent for D Hot Shoppes, 


Inc., in that said D had as a condition precedent to her employment, on the 


night in question, promised transportation from work to home would be 
provided, and that at the time of the accident she was riding in the Rad- 
cliffe car pursuant to that agreement. 

The D Kittridge filed a cross-claim against D Hot Shoppes, Inc. and 
in support of his defenses and counter-claim, denies that any negligence 
on his part in any way caused or contributed to the injuries and damages 
sustained by the P; denies all negligence; claims negligence on the part 
of Joseph T. Radcliffe, and that Radcliffe was agent of Hot Shoppes, Inc.; 
that the negligence of Radcliffe is imputed to Hot Shoppes. 
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Kittridge also is prosecuting a claim for the Govt. Employees Ins. 
Co. which is subrogated to the interest of Kittridge for part of Kittridge's 
property damage. 
D Kittridge claims that the D Hot Shoppes: failed to comply witha 
flashing red light signal (Sec. 13A); failed to yield the right of way (Sec. 
13A); failed to keep vehicle under control so as to avoid colliding (Sec. 
22A); failed to operate vehicle at a speed which was reasonable and pru- 
dent under the circumstances (Sec. 22C); and failed to give full time and 
attention (Sec. 99C). 
INJURIES: 
Charles Kittredge: 
Contusion and lacerations of the scalp; post traumatic syndrome; 
strains and sprains and soft tissue damage to the neck and back. 
Permanent: continuing pain on occasion in areas of injuries, 
upon exertion, change of weather, etc. 
SPECIAL DAMAGES; Kittredge: 


Dr. Arthur A. Morris 0.00 
Loss of earnings at Govt. Employees 

Ins. Co.; 3 days at 17.53 2.59 
Transportation expense 1.44 


Property damage 856.36 
1050.39 


The D Hot Shoppes denies that Joseph Radcliffe was its agent under 
any theory of fact, or law; that insofar as the P is concerned, her injuries 
& damages, if any, were caused by the negligence of the D Kittridge, and 
insofar as the cross-claim of the D Kittridge, the D Hot Shoppes asserts 
that the collision was caused by his own negligence or his contributory 
negligence. * 
INJURIES: 
Mary Shreve: 

P rendered unconscious as result of accident; suffered severe com- 


pound comminuted fracture external nose & nasal septum; lacerations on 
left side of forehead and alesions; avulsion of the periosteum from the 
calvarium, left side forehead; laceration scalp left side above hair-line; 
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laceration medial surface, left auricle; avulsion posterior flap medial 
surface left auricle; multiple lacerations left side roof of nose, right 
nasal dorsum, right nasal no-facial and cheek, whiplash injury cervical 
spine. 

Permanent injuries: facial scars, headaches and residual pain 
from injuries to cervical region. 
SPECIAL DAMAGES: 


Emergency Hospital 16.00 
Hospital Ambulance, Oxygen and 

Equipment Co. 15.00 
Providence Hospital 532.60 
Dr. Alfred J. Suraci 855.00 
Dr. Milton C. Cobey 105.00 
Dr. John J. Leahy 100.00 
Drs. Groover, Christie & Merritt 30.00 
Kloman Instrument Co., brace 40.23 
Kloman Instrument Co., traction halter 6.63 
Transportation to and from Doctor, 21 

trips at 4.00 84.00 
Loss of Employment: 


Dept. of Navy, 480 hrs at 1.77 849.60 
Hot Shoppes: 12 weeks, 36 nights 288 hrs 
at100............ 288.00 
Plus tips estimated at $7.00 per might 252.00 540.00 
3174.06 


* Deft. Hot Shoppes, Inc., asserts that final and binding determination 

by the Court of the existence of agency between Radcliffe and Hot Shoppes, 
Inc. would relegate Plaintiff, in so far as this deft. is concerned, to the 
presentation of a claim under the Longshoremen's Act and subject to the 
provisions of such act, and would require dismissal of this action as to 
Deft. Hot Shoppes, Inc. 

STIPULATIONS: 

It is stipulated that the following may be received in evidence with- 
out formal proof, ‘subject to objections as to relevancy and materiality; 
and initialed by Pretrail Examiner: 

D.C. Traffic Regulations 
Bills of Providence Hospital 
Record of Providence Hospital 
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Bill of Hospital, Ambulance & Oxygen Co. 
Bill of Central Disp. & Emergency Hospital 
Drs. Groover, Christie & Merritt - Bill 


Bill of Kloman Instrument Co., one dated 4/20/57 & 
one dated 4/26/57 


2 Photographs of intersection 
Plat prepared by John H. Kessler of the intersection where the 
accident occurred. 
P has also offered 3 photographs of the P, which are initialed by 
the Examiner; the other parties object to these photographs, but stipulate 
that they will not require the P to produce the photographer who took the 
photographs, at the time of trial. 
D Kittredge, and counter-claimant, will furnish to D Hot Shoppe's 
counsel, before Dec. 30, 1959, a statement of loss of earnings, concern- 
ing Kittredge. 
Counsel for Kittredge also desires to take the deposition of Virginia 
E. Kittredge, now a resident of the D.C., the Pretrial Examiner recom- 
mends that on motion this be allowed, if same does not interfere with 
date of trial. Counsel for P joins in this request. 
Dec. 11, 59 
The footnote, p. 3, was inserted by the Pretrial Examiner over the ob- 
jections of all the parties. Kittredge and Shreve object on the basis that 
an affirmative pleading to this effect was not made in the answer. 


[ Filed January 11, 1960] 
SUPPLEMENTARY PRETRIAL PROCEEDINGS 
January 8, 1960 
This is a supplementary pretrial statement on Jan. 8, 1960. On Jan. 8, 


1960, counsel for the P Shreve and counsel for D Hot Shoppes appeared 
and as a result of discussion, the P adds the following specifications as 
to the negligence claimed on the part of the D Hot Shoppes: that the D 

Hot Shoppes owed the P the duty of transporting the P safely from 4340 


14 
Conn. Ave. to her home following completion of her duties as a waitress 


for D Hot Shoppes; and not a carrying out of the promise that the manager 
would transport the P home, or that the D Hot Shoppes would supply a 
taxicab ride from its place of business to the P's home; that the D Hot 
Shoppes made no inquiry and was completely unaware of the nature and 
kind of vehicle in which the P was transported; they made no inquiry and 
were unaware of the nature or the character or type of the drivers permit 
of D Radcliffe. 

The D Hot Shoppes contends that none of the foregoing constitutes 
a cause of action; and in the alternative denies the truth of the statements 
made. 

Counsel for the P agrees that no evidence is intended to be or will 
be produced that the vehicle operated by Radcliffe was defective. 

The P offers two photographs, initialed by the ‘Pretrial Examiner 
and marked A and B respectively, which the parties agree may be intro- 
duced into eviderice subject to objections as to materiality and relevancy. 
The P also has in his possession 7 photographs initialed by the Pretrial 
Examiner in respect of which he agrees to have in his possession at the 
time of trial. 

Counsel for the P will submit a brief on the legal questions involved 
in the status of Radcliffe vis a vis Hot Shoppes on the law and facts of this 
case, to be submitted at least 5 days prior to trial. 

Jan. 8, 60 Pretrial Examiner 


TRI - DEPOSITIONS OF PAULINE BROWN, 
RALPH C.'SHUTTERLY, AND BRENNY FRANKLIN - Aug. 19, 
1958 
e 8, lines 15-25, and page 9, lines 1-4: 
Q. Then the manager — if I tere you correctly the 
manager said he wasn't going to go home before 5:00 and that 


left Mary Shreve without any transportation at all? 
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A. He said that I could get money from the cashier to 
pay for her cab fare. 
Q. And did you tell Mary Shreve that ? 
A. Ican't remember. Iam not sure about it. It 
happened a long time ago. 
Q. Did you do anything further about transportatio. 
for Mary Shreve? 
A. Yes; I asked the girls who lived out in that neigh- 
borhood, and Radcliff volunteered to drive her home only 
as far as Silver Spring and she was to get a cab from there, 
and I was to get her the money for the cab fare from where 
she left her off to her home. 
e 18, lines 8-17: 
Q. And later on it developed that Mr. Shutterly was not 
going to take her home? 
A. Right. 
Q. So then you made attempts to arrange another method 
for her to go home from the Hot Shoppe; is that right? 
A. Yes. 
Q. And was that in the course of your official duties as 
hostess? As an employee of the Hot Shoppe you did that ? 
A. Because we were short of help and we needed her 
desperately. 
e 23, lines 18-20: 
Q. Who is your supervisor? 
A. At the time Mr. Franklin was my direct supervisor. 
He was the day manager. He is in charge of the store, 
e 24, lines 11-14: 
Q. Now, getting back to April the 4th, 1957, which 


was on a Thursday, Mr. Shutterly, who was the day manager 


and were you then at 4400 Connecticut Avenue? 
A. Yes. It was Mr. Franklin. 


Q. Now, very briefly -- what are your duties as a 


night manager, Mr. Shutterly ? 

A. In charge of the shop after he leaves. 

Q. After he leaves? 

A. Yes; the day manager is in charge of the shop at 
ali times. When he leaves Iam in charge. Iam in charge 
of the night shift. 

e 27. lines 14-17 and 3 words on line 18: 

Q. Now, tell me again what Mr. Franklin specifically 
said about transportation for Mary Shreve. 

A. He said that we were short of waitresses there and 
he said he had this girl coming in, and for me to take her on 
home that night. 

Page 28. lines 2-8: 

Q. Now, did you tell the hostess anything about the 
arrangement or the instructions that Mr. Franklin had just 
told you about ? 

A. I called Mr. Franklin and told him that I couldn't 
take her home; I can't leave the shop that early, I have to 
stay to see that it’s cleaned up. I said I would give her cab 
fare. 

e 28, lines 22-25; 29, lines 1-23: 

Q. Did the hostess, Pauline Brown, say anything to 
you during the night about transportation for Mary Shreve? 

A. Yes. Towards the end of the night she came to me 
about it and I told her that I couldn't take her, I couldn't 
get away from the shop, and I said to get money from the 
petty cash from the cash register to pay her fare home. 

Q. Did you have any similar arrangement with any 
other waitresses that night? 

A. No, sir, that is the only one I can think of that I 
ever had anything -- 
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Q. I didn’t hear you. 


A. I think that is the only time we ever had anything 
to do like that. 
@. Did you know whether Pauline Brown, the hostess, 
told Mary Shreve to take a taxi home and gave her the 
money? Do you know whether that was actually done? 
I told her to. 
Do you know whether she did it or not? 
The next thing I knew she came and said that 
one of the girls lived by her and was going to drop her on 
off. 
Q. Did she say who that girl was? 
A. She might have. I don't recall. 
Q. Do you know a Mrs. Radcliff? 
A. She worked there for a few days, but I don't 
remember her too well. 
Q. Do you know her? 
A. I wouldn't know her now. I probably did at the time. 
31, lines 14-25; e 32, lines 1-12: 
Q. I think, Mr. Shutterly, you stated that -- and don't 
let me misquote you, I wouldn't do that -- you stated that 
Mr. Franklin had said that he was going to have transporta- 
tion for Mary Shreve home and then you found out later -- is 


that your language? What was it that you found out later, 


tell us again? 
A. I wouldn't be able to leave. I couldn't finish up my 
work by that time. 
Q. Then, what, if anything, did you do about transporta- 
tion for Mary Shreve? 
A. I told Miss Brown to take and write up a petty cash 
voucher in front and I would sign it, and give the girl enough 
money for cab fare to go home. 
Q. And did you know whether or not she took 4 taxicab 
home? 
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A. No. Miss Brown came back a little while later 
and said one of the girls said she would take her on 
home. She said she lived in Maryland and would take her 
home or drop her off, one or the other. 

Q. Did you tell Miss Brown at that time to tell Mary 
Shreve not to go home in that transportation? 

A. I would be kind of silly to do that. 

Q. Just answer my question, Mr. Shutterly. 

A. No. 

Page 32, lines 13-20: 

Q. Did you ask Miss Brown how long these people 
had owned the automobile that she was going to go in? 

A. No. Loffered to take her home -- not to take her 
home, but I offered to send her home ina cab and which 
way she went after that, if she wanted to go in that car that 
was her business. 

Page 32, lines 21-23: 

Q. Did you make any inquiries as to what kind of an 
automobile Mary Shreve was going to be taken home in? 

A. No. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS [Tr. 0] 


| TRIAL PROCEEDINGS] 


Washington, D. C. 
Monday, March 28, 1960 


Before the HONORABLE CHARLES F. McLAUGHLI, U.S. District 
Judge, and a jury at 2:30 o'clock p.m. 
* * * * * 
THE COURT: Counsel for the plaintiff may proceed with the 


opening statement. 
eB 


= 
MR. ROBERTSON 
* 
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Now, we expect to prove that after applying to the Hot 
a waitress, she received word to report and did report, and 


day at the Meridian Hill Hot Shoppes restaurant where they 


Shoppes as 
served one 


have a pro- 


gram of training and I understand all employes of the Hot Shoppes, 


waitresses, report to this location for their first day's training. 


Mary H. Shreve did that, and thereafter a period of ti 


me elapsed 


when she received a telephone call while she was at work in the Navy 


Department. The party making that telephone call was Mr. 
Franklin, the manager of the Hot Shoppe restaurant at 4340 


--a Mr. 


Connecticut 


Avenue, Northwest. He wanted the plaintiff to come to work that night 


as a waitress. 

Now, the plaintiff residing with her parents in Silver 
land, knew that the last bus which serves Maryland left the 
the D. C. Transit Company at Georgia and Alaska Avenues, 
at 11:00 o'clock at night and she knew her duties as a waitr 


take her beyond that period of time. Therefore she had no w 
She informed Mr. Franklin that she had no way home, 


Spring, Mary- 
terminal of 
Northwest, 
ess would 

ay home. 


whereupon 


Mr. Franklin told her that "if you will come to work the next night, I'll 
have the night manager take you home. He lives in Maryland." 


Plaintiff, relying on the manager's promise, Mr. Franklin, that 


the night manager would take her home, reported for duty Friday night, 


which this happened on a Friday night as we'll show, going 
the Hot Shoppes at 4340 Connecticut Avenue from her place 
ment in the Navy Department. 


directly to 
of employ- 


She finished her tour of duty as a waitress at 1:30 o'clock in the 


morning. Now, prior to the time she finished her work at 1:30 in the 


morning, she went to a hostess, individual by the name of Pauline Brown, 


who was her supervisor, and inquired of this hostess 


transportation home. The hostess told her that the manage 


about her 
r had told 


the night manager that they were going to take her home, or would send 


her home in a taxicab. 


They told -- the hostess told the plaintiff, Mary Shreve, that the 
night manager, after the restaurant closed at 1:30 o'clock in the morning, 
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had to clean up the place and he couldn't leave before 5:00 o'clock. 
Therefore he could not take her home. The night manager thereupon 
instructed the hostess to send the plaintiff home in a taxicab. 

Later on and prior to 1:30, the hostess came to Mary Shreve 
and told her that she had arranged for her transportation in a vehicle 
operated by a husband of a waitress who was also working in the Hot 
Shoppe that night, introduced the plaintiff to Mrs. Radcliffe, who was 
the other waitress. 

Mrs. Radcliffe’s husband was going to pick her up after she got 
off duty and the plaintiff could ride home with him. 

Now, the plaintiff finished work at 1:30 and was told by the super- 
visor that her working day was over and together with Mrs. Radcliffe 
they went to the room where the waitresses change their uniforms, 
came out of the Hot Shoppes onto the parking lot. Plaintiff was intro- 
duced to Mr. Radcliffe and Mrs. Radcliffe told her husband that she had 
volunteered to take the plaintiff home. The plaintiff entered the automobile 

of the -- plaintiff entered the automobile of Radcliffe, riding in the 
right front seat. Mrs. Radcliffe, the other waitress, was in the center, 
and Mr. Radcliffe, the driver, was behind the wheel. 

They came out of the Hot Shoppes at 4340 Connecticut Avenue, 
Northwest, went up Connecticut Avenue to Military Road, turned right 
on Military Road and were proceeding by 14th Street, approaching the 
intersection of 13th Street when the vehicle in which the plaintiff was 
riding was involved in a collision with an automobile owned and operated 
by Charles Kittredge. 


* * * * 


* 
(At the Bench) 
MR. STEWART: If Your Honor pleases, on behalf of the defendant 


Hot Shoppes, I move for a directed verdict on the basis of the opening 
statement wherein counsel has indicated the theory of liability on which 
he proposed to proceed against the Hot Shoppe is that the driver-owner 
Radcliffe, not a party to this action, was the agent for and of the defend- 
ant Hot Shoppe in fulfilling a promise made by a representative of the Hot 
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Shoppe to the plaintiff. That is, to take her home in exchange for her 
working for the Hot Shoppe as a waitress or as part and parcel of her 
employment, I should say, with the Hot Shoppes. 
On the basis of the opening statement, it would appear that if Mary 
Shreve does in fact have a valid claim against the Hot Shoppe, she would 
have it under the Workmen's Compensation Act in effect in the District 
of Columbia covering injuries sustained by employes arising out of and 
because of employment. 
* * 
THE COURT: * * * * * 
But the Court is disinclined to grant a motion for directed verdict 
at the close of the opening statement of the plaintiff. Court’s analysis of 


the opinions of the Circuit Court of Appeals in cases in which motions 
have been so granted leads the Court to the belief that such wide liberal- 
ity as imposed upon the Court in its interpretation of a legal situation 
presented by the opening statement to the Court, feels that = plaintiff 


should be allowed to present its evidence and that the Court should not 
rule on the question adversely to the plaintiff at the close of plaintiff's 


opening statement. 
* 


[Tr. I] 
Washington, D. C. 
Tuesday, March 29, 1960 


The above-entitled cause came on for further trial before the 
HONORABLE CHARLES F. McLAUGHLI, A U. S. DISTRICT JUDGE, 
and jury, at 10:00 a.m. 


* * * * * 


[ EXCERPT OF TESTIMONY OF PLAINTIFF ON DIRECT EXAMINATION] 
* *) * * * 

BY MR. ROBERTSON: 

Q. Now, prior to the time you went to work at the Hot Shoppes had 

you applied for a job as a waitress? A. Yes, in January or February I 


applied at the G Street office downtown, 14th and G, I believe. 
* * * * * 
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Q. Now, you stated that you applied at the Hot Shoppes for 2 job as 
a waitress in January? A. January or February. 

Q. What, if anything, happened as a result of this application? 
A. Iwas notified to attend a training class at the Meridian Hil) Hotel. 

Q. Did you report there? A. Yes. 

Q. Did you start working steady for the Hot Shoppes at that date? 
A. No. 

Q. Do you recall that date? A. No, sir; it was either in February 
or March; I don't know. 


* ~ x * * 


Q. Now, you stated you applied to the Hot Shoppes in January or 


February, and sometime later you received a call to report to the 


Meridian Hill Hotel for employment. When did you hear from the Hot 
Shoppes next ? A. While at work on April 4, 1957 Mr. Franklin, the 
Manager, phoned and asked me to come to work, but I told him I couldn't 
go to work because my last bus left the terminal at eleven o'clock and I 
had no way home and my father was out of town and couldn't pick me up. 

Q. Did you know who Mr. Franklin was? A. Yes. He said he 
was the Manager of the Hot Shoppes. 


* * * 


ee 


[| Tr. Iv] 
Washington, D. C. 
Thursday, March 31, 1960 


Before the HONORABLE CHARLES F. McLAUGHLIN, U.S. District 
Judge, and a jury, for further hearing at 1:45 p.m. 

* * * * * 

MR. ROBERTSON: * * * The three paragraphs of the letter from 
the Government of the District of Columbia Department of Highways & 
Traffic, Bureau of Traffic Engineers & Operations, dated January 18, 
1960, which has been stipulated by counsel is a8 follows: 

(Reading :) In compliance with your request for informa- 
tion concerning the operation of traffic signals at 13th Street 


23 
and Missouri Avenue, Northwest, on April 5, 1957, 
from 12 o'clock midnight until six a.m. on April 6, 
1957, we submit the following information: 

On April 6, 1957, traffic signals were operating 
on a red, amber, and green color pattern from six 
a.m. to 1:00 a.m. daily and flashing amber on 13th 
Street and red on Missouri Avenue from 1:00 a.m. 
to six a.m. daily. 

According to our records, there was no mal- 
function of the equipment and no changes made in 
the equipment as of these dates, April 5th, April 6th, 
April 7th, 1957. - (End of reading by Mr. Robertson). 


* * * * * 


TR V - DEPOSITION OF VIRGINIA RADCLIFF 
March 31, 1960 


cht cA 
Page 7, lines 20-25; e 8, lines 1-24: 
Q. And have you an idea as to the length of time that you 
were downstairs changing your clothes? 
A. I figure about eight to ten minutes. 
Q. Then you left the Hot Shoppes, and then where did 
you go? 
A. Went out in the car and we started to go home to 
Riggs Road. 
Q. Where in relation to the Hot Shoppes? 


Right outside. 


When you got to the car was your husband there ? 


Yes. 

Did you say anything to him about Mary Shreve? 

Well, I knew he wouldn't like it, I mean, because 
that is his disposition he had, and I knew he wouldn't like 
it, but when I opened the door I said: "Tommy, this is 
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Mary Shreve, she is a new girl who started to work and 


doesn't have a way to get home, and if it is not too far 
out of the way she would like for us to drop her off,"’ and 
he said "O.K." 

Q. Do you have a license to operate an automobile, 
or a driver's permit? 

A. No. 

Q. Have you ever had a driver's permit? 

A. No. 

Q. Did Pauline Brown, the hostess, ask you if you had 
a driver's permit? 

A. No. 

Q. Did she ask you if Mr. Radcliff had a driver's license 
or a driver's permit? 

A. No 

Page 9, lines 20-25; page 10, lines 1-16: 

Q. Will you state in your own words what happened as 
you approached 13th Street on that evening, if you will? 

A. You mean right from the beginning ? 

Q. Just immediately prior to the collision as you were 
coming into 13th Street. 

A. We were coming up 13th -- 

@. Would that be Missouri Avenue instead of 13th Street? 

A. Yes. But there is something else I was going to tell 
you. AS we were coming up I was talking to Mary and to 
Tommy both, and we was coming straight forward. There 
was a blinking light ahead of us, and I saw the light blinking. 
First it was green, that is what it was. I saw it green and 
then as we got to it it was blinking. He stopped the car and 
shifted gears, looked both ways. There was nothing coming 
and we started through the intersection, and just as we got 
half way through all I seen was a flash of light coming from 
the right, and then there I didn't know any more. 
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Q. Mrs. Radcliff, how fast were you traveling, if 
know ? 

A. Idon't remember. I know it was slow. 

Page 14, lines 13-22: 

Q. When Miss Brown asked you about taking Mary 
Shreve home she then knew that your husband called for 
you at the early mornings; is that correct? 

A. Well, she knew he came and got me, because where 
I lived there was no transportation, just like the hostess, with 
any of the girls, she would talk over things and how we got 
home and all. | 

Q. Now, your husband was a licensed operator of an 


automobile, was he not ? 
A. Yes. 


Page 17, lines 1 & 2: 
FURTHER CROSS-EXAMINATION BY MR. McGRATH 


Page 17, lines 14-23: 

Q. Now, with respect to the happening of the accident, 
as you were approaching this intersection, were there auto- 
mobiles parked on your right? 

A. I really can't remember. 

Q. Were there any automobiles approaching you 
the opposite direction? 

A. I can't remember. 

Q. Were there any automobiles coming from your left 
down 13th Street? 

A. I wouldn't know. 

Page 20, full page: 

Q. I believe you mentioned that as you were approaching 
the intersection you noticed a traffic light which was |coming 
up when your husband was driving. 

A. It was ahead of us. 
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Q. And what was the color of that light as you first 
saw it? 

A. When I saw it it was green. 

Q. How far were you from the intersection when the 
light was green? 

A. I don't know. 

Q. Would you say you were two car lengths away ? 

A. Oh, probably more than that. I mean I can remember 
about seeing it when I was back here. It would be a good ways 
probably to that next apartment building, maybe farther than 
that. It was up ahead of us. We could see it. 

Q. Could you give us your best recollection of it? 

Was it a quarter of a block? 

A. I don’t know how you measure. I don't know that. 

Q. Was it just before you entered the intersection? 

A. You mean I saw the green light? 

Q. Yes. 

A. No, it was down the street as we were coming up. 

I had been talking to him and I had been talking to her and 
I noticed the light, like you are looking through the air. 
Q. There is no doubt in your mind that you did see the 
Page 21, lines 1 & 2: 
green light? 
A. I did see the green light. 


[Tr. VI] 


[ Excerpts from Testimony of Washington, D. C. 
Walter Roy Ostrom] Friday, April 1, 1960 


Before the HONORABLE CHARLES F. McLAUGHLI, U. S. 


District Judge. and a jury, for further hearing at 10 a.m. 


. * e * * 


BY MR. ROBERTSON: 
Q. While you were there at this locality, you state that you were 
there in February of 1959. A. I was there. 
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Q. What date of February, 1959? A. Twenty-fifth; I can verify 
that, 25th of February, 1959. 

Q. And at that time, did you make measurements? |A. I did. 

Q. And at that time did you examine the surroundings in that 
locality? A. I did. 

Q. And how long have you been familiar with this locality ? 
A. Twenty-five years or more. 

Q. And following that, did you make a map? A. I did. 

Q. And was that the map that you -- I asked you to go to this 
exhibit to check and verify as to measurements? A. It is. 

Q. Will you state again what your measurements were in regard 
to this? Were they inagreement? A. They are in agreement with 
this official chart. 

Q. Did you state that there was a grade at that intersection? 
A. Four per cent down-grade. 

Q. And did you state to the court and jury how you determined 
this grade? A. I made an estimate of a grade and I say four to five 
per cent and I testified to -- that means that every hundred feet there 
is a rise of four to five feet. I went to the District Building, made a 
check and determined it was actually four per cent downgrade from 
Nicholson to there. That is four feet fall in every hundred feet. 

Q. Now, that is on 13th Street. A. Yes. 

MR. ROBERTSON: May the record show that the witness was 
pointing to 13th Street, previous question. 

THE COURT: It may. 

BY MR. ROBERTSON: 

Q. And was the grade, if any, that you know of, on Missouri 
Avenue at that intersection? A. There is a very slight grade east- 
bound approaching 13th Street,but it is negligible. 

Q. Now, Colonel, based on your knowledge and experience, and 
-- as well as your knowledge of the locality of 13th Street and Missouri 


Avenue, Northwest, and as a result of your taking measurements of that 
locality, at what point would a car traveling north on 13th Street have a 


6 


28 
clear view of a car traveling east on Missouri Avenue towards 13th 
Street ? 

MR. McGRATH: Now, just a minute, sir. That is your -- Your 
Honor, that is the same question asked before and I object to it * * * 

(There was discussion on the objection.) * * * 

THE COURT: Objection will be overruled. Let's go ahead. 

MR. McGRATH: Yes, Your Honor. For the record, I respectfully 
take exception 

THE COURT: Exception is allowed, but proceed. 

MR. ROBERTSON: Now -- wait a minute, do you have the question 
in mind, Colonel? 

THE WITNESS: I am very clear on the question. 

BY MR. ROBERTSON: 

Q. All right, now, will you state the distance? A. I was in my 
1954 Ford. I pulled it down to this point with the front parallel with 
the North curb of this alley. 

MR. McGRATH: May we have the time and date, Your Honor ? 

I have to object unless we place exact time and place where he did 
everything. 

THE COURT: Yes, you may state what you are talking about. 

MR. McGRATH: Do you remember -- 

MR. ROBERTSON: I -- excuse me, Your Honor, please, may 
counsel in his own humble way proceed with this case in my own manner 
and not with the interruption? I would like the witness to state -- 

MR. McGRATH: Your Honor, may I take exception to this -- 

MR. ROBERTSON: -- if he can obtain a clear view -- 

MR. McGRATH: Your Honor, I think that I have a duty to see 
that a proper foundation is laid to have proper evidence admissible to 
this court, and I will have to ask the Court that there shouldn't be such 
an indictment -- 

THE COURT: Well, the remarks by counsel are not evidence and 

characterization of counsel is not evidence and not a part of the 
evidence to be considered by the jury * oN 
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All right, and you state you were here, and you point on a chart 
with a pointer. 
THE WITNESS: Yes, sir. 
THE COURT: It doesn't show in the printed record so you will 
have to state where you were if you want to make any sense| in the record. 
THE WITNESS: I put the stop in my '55 Ford sedan with the front 
bumper even with the north curb of an alley on the east side of 13th 
Street which is 127 feet south of the south curb of 13th Street measured 
from the southeast corner. This checks, this is 127 feet in scale on this 
chart. 
BY MR. ROBERTSON: 
Q. Now, Colonel, will you take a pencil and mark that point 127 
feet on 13th Street? 
MR. McGRATH: Your Honor, I dislike very much to make the -- 
to interrupt Mr. Robertson during this examination but, Your Honor, as 
I understand, we are limited to what the circumstances were on the date 
of the accident. Now, I don't know what he's testifying to. He hasn't 
given the date, the time, or the place when he said you have to look down 
the street -- 
THE COURT: If the witness can testify as to what time it was, 
what date it was and what time of day or night it was -- 
THE WITNESS: I so stated. I will restate it for counsel. I said 
it was about 11:00 o'clock on the 25th day of February, 1959. 
MR. McGRATH: Your Honor, I move that all testimony as of that 
date be stricken because we are limited to a factual statement as of the 
date and time of the accident. 
THE COURT: Well, the witness will state it as 11 a.m. or p.m.; 
the witness may state on the record. What is it, 11 a.m. or 11 p.m. ? 
THE WITNESS: A.M., sir. 
THE COURT: Very well. All right, sir, you may proceed. 
THE WITNESS: From this point, sitting in the driver's seat, I 
could look across the school yard and pick up cars very clearly east- 
bound on Missouri Avenue at a point that I later went back and measured 
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as 150 feet west of the west curb of 13th, and that as it was going straight 
to the edge of the street or chart; that is 150 feet. 
BY MR. ROBERTSON: 
Q. Will you put a mark there, please, sir. Now, wait a minute, 
I want this accurate. You say 150 feet from the west curb of 13th 
Street? A. There's 150 feet back here. (Indicating) 
Q. First put your mark 150 feet. (The witness placed a mark on 


the exhibit.) 
Q. Now, Colonel, I ask you to draw a dotted line between that 
point on Missouri Avenue and the point on 13th Street if you will, please, 


sir. (The witness placed a mark on the exhibit.) 

Q. Now, Colonel, taking into consideration the reaction distance 
to which you have testified -- strike that question. 

Colonel, based on your knowledge and experience in this subject, 
-- may I strike that question, Your Honor. That question has already 
been asked 

Now, Colonel, taking into consideration the reaction distance 
traveled of the vehicles at a speed of 20 miles per hour, what distance 
would a 1956 Ford be, what distance would the 1956 Ford be from the 
south curb of Missouri Avenue to put down skid marks beginning six 
feet south of the south curb of Missouri Avenue? A. Twenty-eight 
feet 

MR. McGRATH: Just a minute, I didn't have an opportunity to 
object, sir. Your Honor, at this time, I object, because it’s not the 
proper subject matter of expert testimony. 

THE COURT: Well, I will allow the witness’ answer to stand. 
The Court explained the situation to the jury, and the basis of the ex- 
planation. 

BY MR. ROBERTSON: 

Q. What was your answer ? 

MR. McGRATH: And I respectfully take exception, Your Honor. 

THE WITNESS: Twenty-eight feet. 
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MR. ROBERTSON: Twenty-eight feet; will you indicate that point 
on that chart. * * * (Following the noon recess, the following proceed- 
ings were had:) 
x * * * 
CROSS EXAMINATION 
BY MR. McGRATH: 
Q. Now, I notice that you have on your diagram here written 
"tree space" which is evidently between sidewalk and curb. You haven't 
mentioned anything about any visibility with respect to these trees. Did 
you take that into consideration, sir? A. I could see through whatever 
obstructions when I placed my car there. There was nothing obstructed 
my view there from there, Mr. McGrath, over 150 feet west, to the west 
curb. 
Q. And your car was stopped right at this place, sir, curb? 
A, That's right, the front end even with the north curb of|the alley. 
Q. It would make a difference, would it not, sir, if your car was 


moving and you had gone by these trees spaced at various places here, 


would it not, sir? A. They are very small trees along that area and 
10 there was nothing at all of those trees that would have interfered 
whatsoever with me had I been moving. 
Q. Now, this is a public school here, is it not? A| That's correct. 
Q. And is it your testimony that everything was exactly in the same 
shape almost two years after this accident as it was at 2:00 o'clock on 
April the 6th 1957? A. Best of my knowledge, there had been no change. 
Q. Well, can you tell us the condition with respect |to this school 
yard? There is a high fence that goes around it, is there not, sir? 
A. That's correct. 
Q. And this is one of those Anchor fences, is it not? A. That's 
correct. 
Q. And doesn't this anchor fence go over my head |there about 
eight or nine feet? A. I don't believe it is that tall. I don't believe 
it is much over a six-foot fence. I didn't measure it. 
Q. Beg pardon? A. I didn't measure it. 


_ ove wae IS 
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Q. Now, when the -- with respect to moving and having trees and 


having an anchor fence at the same place, would that have any effect on 


vision. sir? A. No, sir, I see no -- where an occasional tree might 

11 just for a fraction of a second, might obscure something. It 
wouldn't for a car moving, another car coming from the other direction, 
it would be no impediment at all to vision. 

Q. How about the fence? A. The fence wouldn't. It’s an anchor 
fence. We all know what an anchor fence is, and you can see through an 
anchor fence. 

Q. How about the two together as you drive down? A. They didn't 
obstruct my vision on that particular day as I looked, sir 

Q. How about at 2:00 o'clock in the morning? A. I testified that 
at night the headlights would be more apparent than the car without head- 
lights during the day. 

Q. Now, you are not acquainted with the fact of whether there was 
parking over in this -- time -- or cars at the time of the accident or not, 
were you, on the East side of Missouri Avenue? A. I know the common 
practice that cars parkin there at night. 

Q. And actually the cars park right up to the fence, do they not? 
A. Head right into the fence, yes, sir. 

Q. But you have made no mention of any parked cars in your 
assumption. Would parked cars have any effect as obstructions to 
vision? A. At the point where I made my observation 127 south of the 

12 south curb of Missouri Avenue at the north curb of the alley, the 
surface there is five feet higher or a little more than five feet higher 
than the surface down 150 feet west of the west curb on Missouri Avenue 
so this height of five feet elevates you up high enough to look over the 
top of cars that may have been parked there at the time. 

Q. Well now, you spoke that there was an elevation here. Did 
you also take the grade over here, sir, to see if these grades were the 
same both places? A. That's correct. 

Q. You did take that? A. That's correct. 
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Q. And what's the grade from here andthe school? A. The 
grade from the surface of the street of the school yard comes up at 
about the same per cent grade as the street. Now, it comes back at 
a distance of 83 feet back behind the fence and then there is a sharp 
17-foot escarpment, like, going up, or you might say a terrace, of 17 
feet height, going back. Now that is 83 feet south of the fence. Now, 
the fence, incidentally, is 35 feet, was at that time, 35 feet south of the 
south edge of Missouri Avenue. Now, on this particular chart, there 
is a building line which is -- District building line -- which is indicated 
as 40 feet. Now, the fence actually is five feet north of that indicated 
building line. Then there is that 35 feet. Then there is 83 feet 
further south before we start this terrace that I mentioned|17 feet high, 
and the line that I have drawn across the terrace that would obstruct 
the view is south yet of that. 
Q. So I see this is really an elevated terrace; is that correct, sir? 
In other words, it is higher than the street? A. That there is the same 
level approximately as the street. It flows up from Missouri Avenue up 
to this terrace, goes up abruptly, which is 83 feet south of the fence. It 
comes up on the same grade as does 13th Street on an average grade 
coming up from the bottom. * * * 
(Further along in the same cross examination of the witness the 
following proceedings were had:) 
BY MR. McGRATH: 
Q. Well, if we have human beings at the steering wheel, suppose 
he saw the accident happening and moved his wheel to the right, wouldn't 
that have some bearing? A. Mr. McGrath, when your wheels are locked, 


you have no control over the direction of your car. You cannot steer an 


automobile that has all four wheels locked. You just plunge right on 
straight ahead. 
Q. Do you know for a fact that all four wheels on this Ford were 
locked, sir? A. In the hypothetical question given to me jit was, yes. 
Q. And that is your only basis, is because somebody stated to 
you, assume that they were locked. A. I was asked to give an opinion, 
sir, and that was the basis on which I gave my opinion. * * * 


17 


Washington, D. C. 
Monday, April 4, 1960 


= * * * * 
(Excerpt from the direct testimony of Charles John Kittredge:) 
BY MR. McGRATH: 

Q. With respect -- can you describe the force of this impact to 
the ladies and gentlemen of the jury? A. Well, the force of the impact 
caused me to strike my head on the right side of the steering wheel and 
I guess my body was thrown a little to the right and it actually pushed 
me across the seat close to the right-hand door of my car, and I ended 
up next to the right-hand door of my car but for some reason I tried to 
get out of the left-hand door, found it was jammed. I couldn't open it at 
the time. 


: [ Excerpts trom the Cross-Examination of Charles John 
BY MR. ROBERTSON: Kittredge] 


x * * * * 

A. I had my brakes on and the car would have hit me, swung my 
car a little more to the right, or else the impact and my having my 
wheels turned to the right caused my car to go down and face the north- 
east curb of 13th and Missouri. I stopped the car. I pulled up the hand 
brake and didn’t turn off the motor and actually prior to that time I was 
over in the right side of my seat and for some reason I crawled back to 
the left side and tried to get out the left door but it was stuck. At that 
time I think I pulled up the hand brake and then went out the right side 
of the car. * * *. 

* * * * * 

Q. Did you see any bodies there? A. I thought I did. 

Q. Could you-- A. Laterl recollected, I thought I saw bodies. 

Q. Could you and would you, if you please, come down here and 
mark on this chart where these bodies were? (The witness went to 
the blackboard.) A. Well, of course, I don't remember exactly, but I 
believe that -- I'll just put down -- I believe that was Mrs. Radcliffe -- 


"course this car was over here. I believe this was Mrs. Radcliffe. 
(Indicating) * * * 
*x 


* * * 
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Tr. VI Washington, D. C. 
Bee VE) Friday, April 1, 1960 


Before the HONORABLE CHARLES F. McLAUGHLIN, U. S. 
District Judge, anda jury, for further hearing, at 10 a.m. 
* cad * * * 
THE COURT: * * * 
The Court, relying on that rule, feels that the argument made by 
counsel, while he cited numerous cases, is addressing himself, 
in the Court's judgment, to the weight of the evidence, and, of course 
weight of the evidence is a matter for consideration by the|jury under 
proper instructions, and the Court feels that at this posture of the case, 
it would not be proper for the Court to direct a verdict in favor of the 
defendant Kittredge and against the plaintiff, and in those circumstances 
the Court at this time, at the conclusion of the plaintiff's testimony 
overrules the motion of the defendant Kittredge. 


* * * * x 


MR. STEWART: If Your Honor pleases, on behalf of the defendant 


Hot Shoppe, I move you to direct a verdict in favor of the Hot Shoppe 


on two bases: 

First, that the rights of Mary Shreve, if any, as against the Hot 
Shoppe arising out of the accident of April 6, 1957, are subject to the 
provisions of the Workmen's Compensation Act, in effect in the District 
of Columbia, and not to a cause of action and its outcome in a common- 
law court. 

The second basis for the motion is that there has been no evidence 
upon which it might be contended that Thomas Joseph Radcliffe, the 
operator of the automobile in which Mrs. Shreve was riding as a pas- 
senger at the time of this accident, was an agent for the Hot Shoppe. 

* * * *x * 

Now, the evidence in this case is to the effect that the plaintiff 
applied for work. She was -- with the Hot Shoppe Company -- she spoke 
with Mr. Franklin, I believe the name was, who was the manager. As 
stated in the opening statement, to quote the opening statement: 
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"She,"’ that is the plaintiff, "informed Mr. Franklin that she had 
no way home, whereupon Mr. Franklin told her that ‘if you will come 
to work the next night, I'll have the night manager take you home’ ” and 
the plaintiff, “relying on the manager's promise, Mr. Franklin, that the 
night manager would take her home, reported for duty Friday night, 
which this happened ona Friday night as we'll show, going directly to 
the Hot Shoppes at 4340 Connecticut Avenue from her place of employ- 
ment in the Navy Departmen! aw 

Now, it goes on to state in the opening statement that "prior to the 
time she finished her work at 1:30 in the morning, she went to a hostess, 
an individual by the name of Pauline Brown, who was her supervisor, 
and inquired of this hostess about her transportation home." And "the 
hostess told her that the manager had told the night manager that they 
were going to take her home, or would send her home ina taxicab." 

29 Then the night manager stated he could not take her home and 

the night manager thereupon instructed the hostess to send the plaintiff 
home in a taxicab and “later on and prior to 1:30 the hostess came to 
the plaintiff Mary Shreve and told her that she had arranged for her 
transportation in a vehicle operated by a husband of a waitress who 
was also working in the Hot Shoppe that night and introduced the plaintiff 
to Mrs. Radcliffe, who was the other waitress," that "Mrs. Radcliffe's 
husband was going to pick her up after she got off duty and the plaintiff 
could ride home with him.” 

"Plaintiff finished work at 1:30 and was told by the supervisor 
that her working day was over and together with Mrs. Radcliffe they 
went to the room where the waitresses change their uniforms, came 


out of the Hot Shoppes onto the parking lot,” and the "plaintiff entered 


the automobile of Radcliffe," and was driven home. 
Now, the testimony is substantially in line with the opening state- 


ment. In fact, you might say it is identical in effect. 
at * * * 
73 | THE COURT] * * * * 
Now, the Court is not retracting anything it said, but it seems to 
the Court that this whole situation as to whether or not the contract is 
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a novel situation, in a sense, the Court feels that at this time it should 
rule that the motion for directed verdict should not be granted, and that 
the defendant Hot Shoppes should proceed, and that, of course, is subject 
to motion if, in the event that the Hot Shoppe comes to the point where 
its situation is such as to cause the plaintiff -- the Hot Shoppe, to feel 
it should do so, it may file a motion for judgment N.O.V. or take any 
action it wishes, but there is one further aspect that is with respect to 
the question of the agency of the Radcliffe -- whether or not Radcliffe 
was agent of the Hot Shoppe as principal in transporting, undertaking 
to transport the plaintiff home and was agent at the time of |the happen- 
ing of the accident. 

The Court realizes what has been said by counsel for the defend- 
ant with respect to direct communication between the general manager, 
the day manager, and/or the night manager, or, indeed, the hostess, 
with the driver, who was transporting the plaintiff, namely, Radcliffe, 
but the communication through the wife of Radcliffe to Radcliffe of the 
situation with respect to the transportation of the plaintiff, jat the 

present posture of the case, causes the Court to feel that there is 
sufficient in the record to justify the Court in submitting to the jury the 
question of whether or not Radcliffe was an agent of the defendant Hot 
Shoppe, and so the Court will overrule the motion of the defendant Hot 
Shoppe at the close of the plaintiff's evidence as made by the Defendant 
Hot Shoppe; and we'll proceed with the case. 

MR. STEWART: Defendant Hot Shoppe will stand on its motions 
and offer no evidence. 


* * 


[Tr. VII] 


Washington, |D. C. 
Tuesday, April 5, 1960 


The above-entitled matter came on for further trial before the 
HONORABLE CHARLES F. McLAUGHLI, Judge, United States District 


Court for the District of Columbia, and a jury, at 10:00 a.m. 
* * * * * 
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BY MR. STEWART: 

MR. STEWART: If Your Honor pleases, at this time, on behalf of 
the defendant Hot Shoppes, I move Your Honor to direct a verdict in favor 
of that defendant on one of two bases: 

First, as to the claim of Mary Shreve. The basis for the motion 
is that the uncontroverted evidence reflects that the remedies which 


Mrs. Shreve might have to pursue against the defendant Hot Shoppes 
would be subject to the terms and provisions of the Workmen's Com- 
pensation Act in effect in the District of Columbia. 

And I further urge upon Your Honor as an alternative basis as to 
the plaintiff, Mrs. Shreve, that there is no evidence to support any con- 
tention that the person identified as Thomas Joseph Radcliffe, the driver 


of the car in which she was riding on the night of this accident, was an 
agent of the Hot Shoppes at the time and place of the accident. 

* * * * 

MR. STEWART: May I inquire, Your Honor: Will I be permitted 
in argument to the jury -- and I ask this as a matter of precaution -- 
to argue to them respecting the Compensation Act? 

THE COURT: The Court is going to instruct them with respect to 
the Compensation Act and advise them that if the Compensation Act is 
applicable, chat is to say if this transportation grew out of the employ- 

ment or was in the course of the plaintiff's employment, the 
plaintiff is not permitted to recover. 

Naturally, it is an issue and it may be argued to the jury. 

* * * * 
MOTION ON BEHALF OF THE DEFENDANT CHARLES KITTREDGE 

BY MR. McGRATH: 

MR. McGRATH: At this time, I move the Court on behalf of the 
defendant No. 2, Mr. Kittredge, to direct a verdict on his behalf and in 
his favor as to the claim of the plaintiff Mary Shreve on the ground that 
there has been no evidence of negligence proximately causing the injuries 
sustained on the part of the defendant Kittredge as a matter of law, and 
there has been no substantial evidence to submit that issue to the jury. 


39 

And on those grounds, I move the Court to grant my motion to 
direct a verdict on behalf of the defendant Kittredge. 

THE COURT: The Court considers that motion and takes the 
position that the question of negligence is a question for the jury and 
that the Court does not feel that the record on the question of negligence 
referred to by counsel for the defendant Kittredge is such as to cause 
the Court as a matter of law to sustain this motion. The Court feels 
the matter is a matter for determination by the jury and, under the 
circumstances, the motion for the defendant Kittredge for a directed 
verdict, to direct a verdict in favor of the defendant Kittredge at the 

close of all the evidence is overruled. 


* * * 


ees Washington, D, C., 
Tuesday, April 5, 1960 

The trial of the above-entitled case was resumed at 1:45 o'clock 
p.m., on Tuesday, April 5, 1960, in the United States District Court for 
the District of Columbia, in the Courthouse, at Washington, D. C. 

BEFORE 

HONORABLE CHARLES F. McLAUGHLIN, Judge of the United 
States District Court for the District of Columbia, and a jury. 

* * * * * 
CHARGE OF THE COURT TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the case on 
which you are sitting as jurors is the case of Mary Schreve, Plaintiff, 
vs. Hot Shoppes, Inc., and Charles Kittredge, Defendants. Charles 
Kittredge has himself filed a cross claim against Hot Shoppes, Inc. 

In the course of these instructions, I shall at times refer to the 
parties by their individual names. At times I shall also refer to the 
parties in the original action as plaintiff and defendants, respectively, 
and in discussing the cross claim, I shall at times refer to Charles 
Kittredge as cross-claim plaintiff and to the Hot Shoppes, Inc., as 


cross-claim defendant. 
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The plaintiff Mary Shreve alleges that in the early morning of 
April 6, 1957, while she was riding in an automobile owned and operated 
by one Thomas J.' Radcliffe, this automobile was struck at the intersec- 
tion of 13th Street and Missouri Avenue, Northwest, by an automobile 
operated by the defendant Charles Kittredge. 

The plaintiff alleges that she was riding in this automobile, the 
Radcliffe automobile, pursuant to an agreement between herself and 
the manager of the Hot Shoppe Restaurant at 4340 Connecticut Avenue 
in the District of ‘Columbia, that if she would work as a waitress at the 
restaurant that evening the manager would transport her home. Subse- 

quently, plaintiff alleges, her Hot Shoppe supervisor arranged for 
her to be transported in the Radcliffe vehicle, thus allegedly constituting 
Radcliffe the agent of the defendant Hot Shoppes, Inc. 

Plaintiff alleges that the collision was caused by the negligence of 
both defendants in that each had failed to exercise ordinary care in the 
operation of his motor vehicle and that each defendant failed to observe 


certain traffic regulations in the District of Columbia. As a result of 


this accident, plaintiff alleges she suffered personal injuries and incurred 
expenses incident thereto. 

The defendant Kittredge denies that he failed to exercise ordinary 
care in the operation of his vehicle at the time of the accident, and denies 
that he violated any District of Columbia traffic regulation. The defend- 
ant Kittredge instead alleges that the accident was caused by the negli- 
gence of the driver of the other automobile, Thomas J. Radcliffe. 

In the cross-claim, the cross-claim plaintiff Kittredge alleges that 
the accident was caused by the negligence and carelessness of the other 
driver, Thomas J. Radcliffe, and alleges that at the time of the accident 
Radcliffe was the agent of the cross-claim defendant, Hot Shoppes, Inc., 
and that in this circumstance such negligence of such Radcliffe was 
imputable to cross-claim defendant Hot Shoppes, Inc. In further reference 
I will eliminate the I-n-c for purpose of saving time in referring to Hot 

Shoppes, the defendant. 

The cross-claim plaintiff alleges, Kittredge alleges, that as a result 
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of the accident he suffered personal injuries and incurred other expenses. 
In its response to the original claim and to the cross-claim, the 
defendant Hot Shoppes denies that there was any negligence on the part 
of either itself or Radcliffe; and further denies that Radcliffe was at 
the time of the accident its agent; and alleges the proximate cause of 
the acci dent to be the negligence of the defendant Kittredge. 
The defendant Hot Shoppes further denies liability to plaintiff 
Shreve and asserts as a defense that if it should be determined that 
Radcliffe was an agent of the defendant Hot Shoppes in driving plaintiff 
home, plaintiff's exclusive remedy would be the presentation of a claim 
against the defendant Hot Shoppes under the Workmen's Compensation 
Act of the District of Columbia. 
Now, the statement which the Court has just made to you, ladies 
and gentlemen of the jury, does not of course purport to constitute a 
statement of the facts developed by the testimony. It is rather a state- 
ment or outline of the allegations, that is, the claims of the plaintiff 
and the defendant and the cross-claimant and the cross-claim defendant 
asto what they respectively contend the facts to be. 
Now, you have heard the evidence and the arguments of counsel, 
the attorneys for the plaintiff and the defendants, and it now be- 
comes my duty as judge to instruct you as to the principles and rules 
of law governing the case. 
It is your duty as jurors to follow the Court's instructions as to 
the law and to take the law from the Court. 
On the other hand, ladies and gentlemen of the jury, you are the 
sole judges of the issues of fact, and you must determine the facts for 


yourselves solely upon the evidence presented at this trial. 


As jurors you are the sole judges of the credibility of the witnesses, 
that is, their worthiness of belief, and in determining the credibility of 
the witnesses, you may take into consideration the attitude and the de- 
meanor of the witnesses upon the witness stand, their ability to recall 
the facts and circumstances concerning which they have testified; their 
frankness or lack of it; their bias or prejudice, if such may be manifest; 
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and their interest in the outcome of this case, if any; and you are to 
give their testimony such weight as you, the jury, think under all the 
circumstances it is entitled to. You will try this case solely on the 
evidence presented in open court on the witness stand. 

It is your duty and responsibility to resolve any conflicts of evi- 
dence in this case. You are not bound to decide in conformity with the 
testimony of a number of witnesses which does not produce conviction 
in your mind as against the declaration of a lesser number which appeals 

to your mind with more convincing force. 

This rule of law does not mean that you are at liberty to disregard 

the testimony of the greater number of witnesses merely from caprice 
or prejudice, or from a desire to favor one side as against the other. 
It does mean that you are not to decide an issue by the simple process 
of counting the number of witnesses who have testified on the opposing 
side. It means that the final test is not in the relative number of wit- 
nesses, but in the relative convincing force of the evidence. 

If you find that any party or witness has knowingly testified 
falsely about a material matter on which he or she could not in your 
judgment reasonably have been mistaken, then you are at liberty, if 
you deem it wise to do so, to disregard all of the testimony of said wit- 
ness or any part of the testimony of said witness or any part of the 
testimony of said witness or party which you may see fit to disregard. 

I have instructed you on the law generally applicable to a civil 
action. I shall now instruct you as to the law specifically applicable to 
this particular case upon which you are now sitting as jurors. 

As previously stated, the basis of the claim in this action is 
alleged negligence on the part of the defendant and on the part of the 
cross-claim defendant. In the original action the plaintiff alleges that 


she was injured as a proximate result of the negligence of the 
defendants. 
The defendants each deny any negligence on their part respectively, 


and each deny respectively any responsibility for the accident in ques- 
tion. 
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In the cross-claim, the cross-claim plaintiff Kittredge alleges that 
he was injured as a result of the negligence of one Radcliffe, the alleged 
agent of the cross-claim defendant, Hot Shoppes. 

The cross-claim defendant Hot Shoppes, denies negligence and 
denies the existence of any agency, and alleges that the proximate cause 
of the injury to said cross-claim plaintiff Kittredge was his own negli- 
gence. 

Now, concerning negligence you are instructed as follows: 

Negligence may be defined to be the failure or omission to do some- 
thing which under the circumstances a reasonable and prudent person 
would do, or the doing of something which under like circumstances a 
reasonable and prudent person would not do. It is the absence of the 
ordinary care which is required according to the circumstances. 

By ordinary care is meant such an amount or degree of care as a 
prudent and reasonable person, having a proper regard for one's own 
safety and the safety of others, would exercise under existing circum- 
stances and conditions, and where known risks enhance the danger, the 

degree of care is correspondingly increased. 

You, the jury, are instructed that no presumption of negligence 
whatever arises from the mere happening of the accident involved herein, 
or of the sustaining of any damages which the plaintiff or cross-claim 
plaintiff establishes that he has sustained, that he or she has sustained. 
The burden of proof is upon the plaintiff and cross-claim plaintiff to 
prove by a fair preponderance of the evidence that the defendants or 
cross-claim defendants were guilty of negligence and that such negligence 
was the proximate cause of the accident and of any damages which you 
may find the plaintiff or the cross-claim plaintiff sustained. 

By proximate cause, as that term is used in these instructions, is 
meant that cause which in natural and continuous sequence, unbroken by 
any efficient intervening cause, produces the injury without which the 


result would not have occurred. It is the efficient cause, the one that 


necessarily sets in operation the factors that accomplish the injury. 
It may operate directly or by putting intervening agencies in motion. 
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Now, this does not mean that the law seeks and recognizes only 
one proximate cause of an injury, consisting of only one factor, one act, 
one element or circumstance, or the conduct of only one person. To 
the contrary, the acts and omissions of two or more persons may work 

concurrently as the efficient causes of an injury; and in such a 
case each of the participating acts or omissions is regarded in law as 
a proximate cause. 

You are instructed that every person using a public highway must 
exercise ordinary care at all times to avoid a collision with other drivers 
who are also using the highway, and while a person may assume that 
others will exercise ordinary care and obey the law he may not for that 


reason fail to exercise ordinary care. 


In this case, the duty of ordinary care, which I have described to 


you, was incumbent equally upon the drivers of both vehicles, and any 
failure to exercise ordinary care chargeable to either driver, constitutes 
negligence by that driver, as I have defined that term for you. 

A person who without negligence on his part is suddenly confronted 
with unexpected and imminent danger or with circumstances which create 
reasonable apprehension of imminent danger either to himself or to others 
is not expected nor required to use the same judgment and prudence that 
is required of him in the exercise of ordinary care in calmer and more 
deliberate moments. His duty is to exercise only the care that an 
ordinarily prudent person would exercise if confronted with the same 
unexpected danger under the same circumstances. If at that moment 
he does what appears to him to be the best thing to do, and if his choice 

10 and manner of action are the same as might have been followed 
by any ordinarily prudent person under the same conditions, he does all 
the law requires of him, although in the light of after events it should 
appear that a different course would have been better and safer. 

However, if the peril arises as the result of said person's own 
negligence, then the rule on which I have just instructed you is not 
applicable to said person. 


* * 
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An issue presented for your determination in this case is whether 
or not John T. Radcliffe was at the time of the accident the agent of Hot 
Shoppes acting within the scope of his employment. 
It is claimed on behalf of the plaintiff and cross-claim plaintiff 
Kittredge that Radcliffe became an agent of Hot Shoppes when he agreed 
to transport the plaintiff, Mary Shreve, in his automobile and was such 
at the time the accident occurred. 
The defendant Hot Shoppes denies that the facts are such as to 
establish the legal relationship of agency between itself and John T. 
Radcliffe. 
You are instructed that an agent is a person who by virtue of and 
pursuant to a contractual agreement with another, called a principal, 
undertakes to represent the principal in dealing with third persons, or 
undertakes to transact some business, to manage some affair, or to 
perform some service for the principal, whether for compensation or 
gratuitously. The agreement may be oral, written, expressed, or implied. 
The test to determine whether at a given time one person was the 
agent of another is to ascertain whether or not at that time |the former 
15 was subject to the orders and control of the latter and whether or 
not the latter had the right of control over the former and the right to 
continue the arrangement between such individuals or to terminate it. 
You are instructed that the phrase "scope of employment” means 
that the person alleged to be the agent has acted within the line of duty, 
that is, in his principal's service or in the course of such service or in 


the transaction of the principal's business in the furtherance of the 


principal's interest. 
A principal is liable for all the negligent acts or omissions of an 

agent acting within the scope of his employment. Concerning the authority 

of the supervisory employees of the Hot Shoppe Restaurant] at 4340 Con- 

necticut Avenue to appoint Radcliffe as agent of their principal, the 

defendant Hot Shoppes, you are instructed that an act is within the 

scope of the agent's authority if it is done while the agent is engaged 

in the transaction of business which has been assigned to him or her 
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for attention by his or her principal, or while the agent is doing any 
reasonable thing which his contract of employment expressly or impliedly 
authorizes him or her to do, which may reasonably be said to have been 
contemplated by that contract as necessarily or probably incidental to 
the employment. 
Agency may also extend to the apparent scope of the agent's 

16 authority, binding the principal to the acts that the agent appears 
to have authority to do, but the principal is chargeable with acts of the 
agent outside the scope of his actual authority but within apparent authority 
only when the third party acts in reliance on the appearance of authority, 
the apparent authority. 

There is one further matter in connection with agency on which the 
Court instructs you. In this jurisdiction, the District of Columbia, the 
remedies provided by the Workmen's Compensation Act, the Workmen's 
Compensation law, in effect in the District of Columbia, are exclusive 
and preclude the bringing of an action when the injury sustained arises 
in and out of the course of the plaintiff's employment. 

In this case the defendant Hot Shoppes contends that the injuries 
incurred by the plaintiff occurred in the course of her employment, that 
is, while she was being transported home, according to the agreement 
made with her by the Hot Shoppes manager. 

The plaintiff, on the other hand, contends that her services as an 
employee of the Hot Shoppes ended at the time she left the Hot Shoppes 
Restaurant, and that the arrangement to transfer her home was outside 
the scope of her employment. If you, the jury, find that plaintiff has 
established that Radcliffe was the agent of Hot Shoppes in taking her 
home, and if you further find that in being taken home by Radcliffe, the 

17 plaintiff in the circumstances was not engaged in activity or conduct 


which was within the scope of her employment by Hot Shoppes, then and in 
that event, you are instructed that Hot Shoppes would be responsible in 
this suit at law for the actions of Radcliffe in connection with his driving 
the plaintiff home on the night in question; and in that event, plaintiff 
could recover against the defendant Hot Shoppes, Inc. in this action, if 


Al 
she establishes by a preponderance of the evidence all the essential 


elements of her case which she is required to establish against defend- 
ant Hot Shoppes, Inc. 
On the other hand, if you find that plaintiff has not established that 
Radcliffe was an agent of the Hot Shoppes in taking her home, or if you 
find that in being taken home by Radcliffe the plaintiff in the circumstances 
was engaged in activity or conduct which was within the scope of her em- 


ployment by Hot Shoppes, then and in that event you are instructed that 
Hot Shoppes would not be responsible in this suit at law for /the actions 
of Radcliffe in connection with his driving the plaintiff home on the night 
in question; and in that event, plaintiff would not be entitled|to recover 
against Hot Shoppes, and in such event your verdict would be for the 
defendant Hot Shoppes in the original action of the plaintiff against the 
defendant Hot Shoppes. 
Whether Radcliffe was or was not at the time of the accident an agent 
of the defendant Hot Shoppes acting within the scope of his em- 
ployment, and whether the plaintiff Shreve was or was not engaged in 
activity or conduct within the scope of her employment in being driven 
home by said Radcliffe are questions of fact for you, the jury, to decide 
from the evidence presented and under the instructions which the Court 
has given you. 
Certain traffic regulations for the District of Columbia were read 
to you during the course of the trial. You are instructed that a violation 
of the traffic and motor regulations of the District of Columbia constitutes 
negligence on the part of the operator of a motor vehicle in violation of 
such regulation. You are to determine from the evidence adduced at this 
trial whether the defendants respectively, or either of them, or both of 
them, or neither of them, violated the traffic regulations of the District 
of Columbia. 
However, in this connection, you are instructed that |if you find 
there was any negligence on the part of the defendants, or either of 
them, or both of them, that fact is of no consequence unless you find 
that any damage or injury sustained by the plaintiff, or the cross-claim 


48 
plaintiff, was proximately caused or proximately contributed to in some 


degree by any negligence on the part of the defendant or the cross-claim 


defendant in this case. 

In this action, as the Court has already indicated to you, a cross- 

19 claim has been filed by the defendant Kittredge against the Hot 
Shoppes as defendants. In the cross-claim, the parties are denominated 
as cross-claim plaintiff, that is, Kittredge is denominated as cross- 
claim plaintiff and Hot Shoppes is denominated as cross-claim defendant. 

As to the issues tendered by the cross-claim and the answer thereto, 
the parties named therein stand in the same relation to one another as do 
a plaintiff and a defendant under a complaint. Therefore as to the in- 
structions I give you, as the instructions I give you apply to the plain- 
tiff and the defendant under the complaint, so they apply with like effect 
to the cross-claim plaintiff and the cross-claim defendant respectively 
under the cross-claim. 

Now, the issues which you must examine in this case are as 
follows: As to the original action of Mary Shreve, plaintiff, against 
Charles Kittredge, defendant, you must determine first: Was the 
defendant Kittredge negligent ? 

If you answer that question in the negative, that is, if you find that 
the defendant Kittredge was not negligent, then you will return a verdict 
in the original action in favor of the defendant Kittredge and against the 
plaintiff. If you answer that question in the affirmative, that is, if you 
find that the defendant Kittredge was negligent, then you have a further 
issue to determine, namely, was such negligence a proximate cause of 
the injuries to the plaintiff. 

20 If you answer that question in the negative, that is, if you find in 
the original action that the defendant Kittredge was negligent but that 
such negligence was not the proximate cause of any injuries to the 
plaintiff, then you will return a verdict in the original action in favor of 
the defendant Kittredge and against the plaintiff. But if you answe- that 
question in the affirmative, that is, if you find in the original action that 
the defendant Kittredge was negligent and that such negligence was a 
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proximate cause of the injuries to the plaintiff, then you will return a 
verdict in the original action by the plaintiff against the defendant 
Kittredge in favor of the plaintiff, and fix the amount of her damages. 
Likewise, in the original action, in which plaintiff Mary Shreve 
is suing the defendant Hot Shoppes, you are instructed that you have the 
following issues to determine: 


First, was Radcliffe at the time of the collision an agent of the 


defendant Hot Shoppes acting within the scope of his employment? 

If you answer that question in the negative, or if you find that 
Radcliffe at the time of the collision was not an agent of the defendant 
Hot Shoppes, or if you find him to have been an agent and you find that 
he was not acting within the scope of his employment, then you will 
return a verdict in the original action in favor of the defendant Hot 
Shoppes and against the plaintiff. But if you answer that quejstion in 

21 the affirmative, that is, if you find that at the time of the collision 
Radcliffe was an agent of the defendant Hot Shoppes acting within the 
scope of his employment, then you have a further question to determine, 
namely, was the plaintiff being transported pursuant to a separate agree- 
ment with the defendant Hot Shoppes outside the course of her employ- 
ment by them. 

If you answer that question in the negative, that is, if you find that 
the plaintiff was not being transported pursuant to a separate agreement 
with the defendant Hot Shoppes outside the course of her employment, 
then you will return a verdict in the original action in favor jof the 
defendant Hot Shoppes and against the plaintiff. But if you answer that 
que stion in the affirmative, that is, if you find that the plaintiff was 
being transported pursuant to a separate agreement with the defendant 
Hot Shoppes outside the course of her employment by them, then you have 
a further question to consider, namely, was Radcliffe, the driver of the 
car in which plaintiff was riding, negligent. 

If you answer that question in the negative, that is, if you find that 
Radcliffe was not negligent, then you will return a verdict in the original 
action in favor of the defendant Hot Shoppes and against the |plaintiff, but 
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if you answer that question in the affirmative, that is, if you find that 


22 Radcliffe was negligent, then you have a further question to 
answer, namely, was such negligence a proximate cause of the injuries 
to the plaintiff. 

If you answer that question in the negative, that is, if you find that 
Radcliffe was negligent but that such negligence was not a proximate 
cause of any injury to the plaintiff, then you will return a verdict in the 
original action in favor of the defendant Hot Shoppes and against the 
plaintiff. But if you answer that question in the affirmative, that is, if 
you find that Radcliffe was negligent and that such negligence was the 
proximate cause of injury to the plaintiff, and if you have already de- 
termined that at the time of the collision Radcliffe was an agent of the 
defendant Hot Shoppes acting within the scope of his employment, and 
that at the time of the collision plaintiff was being transported pursuant 
to a separate agreement with the defendant Hot Shoppes outside the 
course of her employment by them, then you will return a verdict in 
the original action in favor of the plaintiff and against the defendant Hot 
Shoppes, and fix the amount of her damages. 

In the event you find in the original action that both defendants 
are liable to the plaintiff and return verdicts in favor of the plaintiff 
against both defendants in the original action, the amount of damages 
you will award to plaintiff against both defendants must be the same. 

23 As to the cross-claim, the cross-claim plaintiff Charles Kittredge 
against cross-claim defendant Hot Shoppes, you have the following issues 
to consider. If in your determination of the issues presented by the 
original claim, you find that defendant, the cross-claim plaintiff Charles 
Kittredge was negligent and that such negligence was the proximate cause 
of the accident, then you will return a verdict on the counter-claim in 
favor of the counter-claim defendant and against the counter-claim 
plaintiff. But if in determining the issues of the original claim, you 
find either that the defendant Kittredge was not negligent, or if he was 
negligent that such negligence was not the proximate cause of the acci- 
dent, then on this cross-claim you have a further issue to consider, 
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namely, was Radcliffe, the driver of the other vehicle, at the time of 
the collision an agent of the cross-claim defendant Hot Shoppes, acting 
within the scope of his employment. 

If you answer that question in the negative, that is, if you find 
that Radcliffe at the time of the collision was not an agent of the cross- 
claim defendant, or if you find him to have been an agent, and you find 
that he was not acting within the scope of his employment, then you will 
return a verdict on the cross-claim in favor of the cross-claim defend- 
ant and against the cross-claim plaintiff. 

But if you answer that question in the affirmative, that is, if you 

find that at the time of the collision Radcliffe was an agent of the 
cross-claim defendant acting within the scope of his employment, then 
you have a further question to determine, namely, was Radcliffe neg- 
ligent. 

If you answer that question in the negative, that is, if you find that 
Radcliffe was not negligent, then you will return a verdict or the cross- 
claim in favor of the cross-claim defendant and against the| cross-claim 
plaintiff. But if you answer that question in the affirmative, that is, if 
you find that Radcliffe was negligent, then you have a further issue to 
consider, namely, was such negligence the proximate cause of injury 
to the cross-claim plaintiff. 

If you answer that question in the negative, that is, if |you find that 
Radcliffe was negligent but that such negligence was not the proximate 
cause of any injury to the cross-claim plaintiff, then you will return a 
verdict on the cross-claim in favor of the cross-claim defendant and 
against the cross-claim plaintiff. 

But if you answer that question in the affirmative, that is, if you 
find that Radcliffe was negligent and that such negligence was the prox- 
imate cause of the injury to the cross-claim plaintiff, and if you have 


already found that at the time of the collision Radcliffe was an agent of 


the cross-claim defendant acting within the scope of his employment, 
and if you have already further found that the cross-claim plaintiff was 
not himself negligent, or if you have found him to be negligent and 
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you have further found such negligence was not the proximate cause of 


any injury to him, then you will return a verdict on the cross-claim in 
favor of the cross-claim plaintiff Kittredge and against the cross-claim 
defendant Hot Shoppes, and fix the amount of the cross-claim plaintiff 
Kittredge’s damages. 

To summarize then, you will return three verdicts, two in the 
original action and one in the cross-claim. In the original action there 
is a claim by plaintiff Mary Shreve against the defendant Hot Shoppes 
and a claim by plaintiff Mary Shreve against defendant Charles Kittredge. 
In each of these claims you will return a separate verdict. In each of 
these claims inthe event your verdict is for the plaintiff, you will so 
state and state the amount of the verdict. In each of these claims, in 
the event your verdict is for the defendant, you will simply state that 
your verdict is for that defendant. 

Thus in the original action you may return verdicts in favor of 
plaintiff against both defendants, or in favor of plaintiff against one 
defendant but not against the other, or in favor of both defendants and 
against the plaintiff. As the Court has already mentioned, in the event 
you find plaintiff is entitled to recover against both defendants, the 
amount of damages you award plaintiff against each defendant must be 

26 the same. 

In the cross-claim action, you may return a verdict in favor of 
either cross-claim plaintiff or in favor of cross-claim defendant. In 
the event your first verdict is in favor of cross-claim plaintiff, you 
will so state and state the amount of your verdict. In the event your 
verdict is in favor of the cross-claim defendant, you will simply state 
that your verdict is in favor of cross-claim defendant. There must be 
a consistency between your verdict on the original claim and the cross- 
claims, in that if you find the defendant Kittredge liable in the original 
claim, such liability will prevent you from finding in his favor as cross- 
claim plaintiff on the cross-claim. However, if you do not find Kittredge, 
the defendant Kittredge liable in the original action, then whether or not 
you find for him as cross-claim plaintiff on the cross-claim will depend 
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on whether or not you find that the cross-claim defendant Hot Shoppes 
was liable. 

Should you conclude from all the evidence in the case jand under 
these instructions that the plaintiff Mary Shreve is entitled to recover 
damages from the defendant or either or both of them, or that the cross- 
claim plaintiff Charles Kittredge is entitled to recover damages from 
the cross-claim defendant Hot Shoppes, then the measure of recovery 
of the party whom you find entitled to recover will be such an amount 
as will fully compensate that party for such damages as you find he 
or she sustained and which are shown by the evidence to be|the natural 

27 and proximate consequence of the negligence of the party defend- 
ants or cross-claim defendant against whom you find. 

In ascertaining what damages, if any, the party whom you find 
entitled to recover has sustained, you may take into consideration the 
extent and character of his or her injury, whether or not any of them 
are permanent in nature; and in that connection, the Court will state 
that there is no evidence that the cross-claim plaintiff's injuries are 
of a permanent nature. And if so, to what extent the same may be 
permanent, that is, in the case of plaintiff Mary Shreve; any pain or 
suffering to which he or she may be thereby subjected; any|loss of 
earnings on account of such injury by reason where the party whom 
you find entitled to recover was unable to work, together with reason- 


able expenses paid or incurred by that party for medical, surgical, or 
hospital services, and medicines, if any, as may be shown by the pre- 
ponderance of the evidence to have been paid or incurred by the party 
whom you find entitled to recover as a proximate result of the negligence 
of the party defendant or cross-claim defendant against whom you find. 
In the event you find for the plaintiff, or the cross-claim plaintiff, 
and find that said plaintiff or cross-claim plaintiff has sustained injuries 


which you determine to be permanent injuries -- this doesnot apply to 

the cross-claim plaintiff; there is no evidence of permanent injury in 
case of the cross-claim plaintiff. 
Now, the Court will repeat this: In the event you find the plaintiff 
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has sustained injuries which you determine to be permanent injuries, 
you may, insofar as the same are shown by the evidence, consider the 
expectancy of life, and the health, and all other factors in evidence that 


throw light on the question of pecuniary loss of said plaintiff. 
According to the Department of Health, Education, and Welfare 
tables of mortality, to which counsel have stipulated, the expectancy of 
an individual aged 25 years, as was the plaintiff at the time of the ac- 
cident, is 42.12 years. Now, this fact to which counsel have stipulated 


is now in evidence to be considered by you in fixing damages as to the 
plaintiff, if you find that the plaintiff is entitled to a verdict. 

However, this one factor of evidence is not by law controlling but 
should be considered in connection with all the other evidence bearing 
on the same issue, such as that pertaining to the health, habits and 
activities of the plaintiff, the person whose life expectancy is in ques- 
tion. 

The burden of proof is upon the plaintiff or cross-claim plaintiff 
to establish all the elements of her damages, his or her damages, if 
such you find to have been sustained. 

If your verdict is for the plaintiff or cross-claim plaintiff, you 

29 are instructed that the amount of your verdict must be based upon 
the evidence as'to that party's damages. You are not to award specula- 
tive damages, that is, compensation which although possible is remote, 
conjectural, or speculative, in the event you award damages. In other 
words, you are to base your verdict as to damages, if you reach sucha 
verdict, not upon conjecture or speculation but only as the preponderance 
of the evidence ‘shows that damage has actually resulted or will in the 
future result from the matters complained of. 

If your verdict is for the plaintiff or cross-claim plaintiff, it 
should be in such an amount as you determine will fairly and reasonably 
compensate that party for such damage, ifany, as you find under the 
evidence and under these instructions he or she has sustained. 

You are instructed that if you find for the plaintiff or the cross- 
claim plaintiff the matter of the award of damages is to be determined 
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by you on the basis of the evidence, not on the basis of the amount of 
the claim for money damages made by such plaintiff or said) cross- 
claim plaintiff. 


Certain witnesses have testified in the trialof this case as expert 


witnesses, namely, the medical witnesses and one witness as an expert 
on traffic. 
You are instructed that a person who by education, study, and 
experience has become an expert in any profession or calling and who 
is presented as a witness may give his opinion as to any matter 
in which he is versed and which is material to the case. You should 
consider such expert opinion and weigh the reasons, if any, given for it. 
You are not bound, however, by such an opinion. Give it the weight 
to which you deem it entitled. Whether that be great or slight, and you 
may reject it if in your judgment the reasons given for it are unsound. 
You are further instructed that if there is any conflict in the 
expert testimony that exists it is your duty to reconcile the |testimony 
if you can. If you cannot do so, you have a right to believe the witness 
whom you deem most worthy of credit and disbelieve those whom you 
consider less worthy of credit; and in weighing the testimony of expert 
witnesses, as all other testimony, it is proper for you to take into con- 
sideration all the surrounding circumstances of the witnesses, their 
interest in the result of the action, if any; and their opportunity of know- 
ing the truth of the matter about which they testified as experts; and their 
ability and their willingness to expound fairly in reference to the subject 
matter upon which they were called to testify as experts. At times during 
the trial the Court has been called upon to make rulings on certain legal 
matters, that is, on questions involving law. Rulings on questions of law 
are the concern of the.Court solely. Your concern is solely with ques- 
31 tions of fact and in the application of the Court's instructions to 
the testimony and the other evidence in the case as those instructions 
relate to your determination of the facts. 
Your verdict must not be influenced by the decisions jon matters 
of law made by the Court during the trial, except as those decisions are 
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reflected in the Court's instructions to the jury. 

Throughout the trial the Court has made rulings on the question 

as to whether certain offered evidence might properly be admitted. 

You are not to be concerned with the reasons for such rulings by the 

Court and are not to draw any inferences from it. Whether evidence 
offered is admissible is purely a question of law for the Court's determina- 
tion. 

In admitting evidence to which an objection is made, the Court does 
not determine what weight should be given such evidence. A ruling by the 
Court permitting testimony to be given or other evidence to be introduced 
is not to be considered by you, the jury, as any indication as to what weight 
said testimony or other evidence may or may not be entitled to have. What 
weight is to be given to evidence is strictly a matter for you, the jury, to 
determine for yourselves. 

Nor does the Court pass upon the credibility of any witness that 
testifies. A ruling by the Court permitting a witness to testify or give 

32 evidence is not to be considered by you, the jury, as any indication 
as to what the credibility of that witness may or may not be. 

The credibility of a witness is likewise a matter strictly for you, the 
jury, to determine for yourselves. 

On the other hand, as to any offer of evidence that was rejected by 
the Court, you, of course, must not consider such evidence, and as to any 
question to which an objection was sustained, you must not conjecture or 
guess as to what the answer might have been or as to the reason for the 
objection or the ruling of the Court. 

As I have ‘already instructed you, ladies and gentlemen of the jury, 
you are to determine the facts for yourselves solely upon the evidence 
presented at the trial. 

Now, in this connection, you are instructed that statements or argu- 
ments by counsel, the attorneys for the plaintiffs and the defendants, state- 
ments or arguments by the lawyers, are not evidence and are not to be taken 
or considered as evidence. Arguments by lawyers are made to assist you 


in analyzing and construing and appraising and evaluating the evidence and 
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are to be so considered and so considered only by you. 
Arguments of counsel have an important place in the case and should 


be carefully listened to and considered by you, the jury, but not as evidence, 


and only for the purpose indicated by the Court. 

Every case is to be determined without bias, prejudice or sympathy 
for or against either side and solely upon the testimony of the witnesses 
under oath and the evidence and the Court's instructions as to the law. 

You have now heard the Court's instructions. If in all these instruc- 
tions from beginning to end, any rule, direction, or idea be |stated in varying 
ways, no emphasis thereon is intended by me and none must be inferred by 
you. For that reason, you are not to single out any single sentence or any 
individual point or instruction and ignore the others, but you are to consider 
all the instructions as a whole and regard each in the light of all the others. 

Now, ladies and gentlemen of the jury, I want you to take this matter 
and consider it deliberately in the light of the instructions I have given you, 
using the same ordinary common-sense and ordinary intelligence that you 
would employ in determining any other important matter that you have oc- 
casion to decide in the course of your every-day life. 

To summarize, or re-summarize, you will return three verdicts, two 
in the original action and one in the cross-claim action. In the original 
action there is a claim by plaintiff Mary Shreve against defendant Hot Shoppes 
and a claim by plaintiff Mary Shreve against defendant Charles Kittredge. 

In each of these claims you will return a separate verdict. | In each of these 
34 claims, in the event your verdict is for the plaintiff, you will so state 
and state the amount of the verdict. In each claim, in the event your verdict 
is for the defendant, you will simply state that your verdict is for that defend- 
ant. 

Thus in the original action you may return verdicts in favor of the 
plaintiff against both defendants, or in favor of plaintiff against one defend- 
ant but not against the other, or in favor of both defendants and against the 
plaintiff. As the Court has already mentioned, in the event you find plaintiff 
is entitled to recover against both defendants, the amount of damages you 
award plaintiff against each defendant must be the same. 


36 
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In the cross-claim action, you may return a verdict in favor of 
either cross-claim plaintiff or in favor of cross-claim defendant. In the 


event your verdict is in favor of cross-claim plaintiff, you will so state 


and state the amount of your verdict. 

In the event your verdict is in favor of the cross-claim defendant, 
you will simply state that your verdict is in favor of cross-claim defendant. 

There must be a consistency between your verdict on the original 
claim and the cross-claim, in that if you find the defendant Kittredge liable 
in the original action, such liability will prevent you from finding in his 
favor as cross-claim plaintiff on the cross-claim. However, if you do not 

find defendant Kittredge liable in the original action, then whether or 
not you find for him as cross-claim plaintiff on the cross-claim will depend 
on whether or not you find that the cross-claim defendant Hot Shoppes was 
liable. 

Before commencing your deliberations, you will choose one of your 
number as forernan. Whenever you shall have arrived at a verdict, notify 
the Marshal, whereupon you will be escorted back to the courtroom to 
return your verdict. 

Before retiring, you will remain in your seats in order that the Court 
may afford counsel on both sides an opportunity, if they desire to do so, to 
approach the bench. 

Do counsel desire to approach the bench? 

MR. STEWART: Yes, Your Honor. 

(Thereupon counsel approached the bench and the following occurred:) 

THE COURT: What do you have to say? 

MR. ROBERTSON: I have this to say: I was watching the Court when 
you went through them, but I don't know whether you said that or not. 

THE COURT: What is that? Is this something you proffered to me? 

MR. ROBERTSON: Yes, sir, I did, Your Honor. 

THE COURT: Did you offer this to me? 

MR. ROBERTSON: No, Your Honor. 

THE COURT: Well, I think I have given it. I think I have given 
sufficient on that. What do you have to say? 
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MR. STEWART: Would you permit me, simply for the sake of the 
record, in the exercise of my duty to my client, to object to that portion 
of Your Honor's charge where you treat the subject of Workmen's Com- 
pensation and agency and indicate these are questions of fact for resolu- 
tion by this jury. Being consistent in my position, they are questions of 
law. 

Next, Your Honor indicated that there were certain issues for this 
jury to consider, and you broke down the issues as to the parties. In 
referring to the Hot Shoppes, Your Honor indicated liability would arise 
under certain circumstances and not under other circumstances. 

I respectfully suggest that there has been use of the term "scope of 


employment," where that term is inapplicable, insofar as workmen's com- 


pensation is concerned. 

And I further object to that portion of Your Honor's charge because 
there was no indication that under the evidence in this case the jury could 
find that though Mrs. Shreve in riding in Radcliffe's car sustained injury 
which arose out of it in the course of her employment, still Radcliffe 
would not be an agent of the Hot Shoppes. That is the extent, Your Honor, 
of my objections. 

37 THE COURT: Yes. I will note these objections and the objections 

are overruled. 

MR. McGRATH: Your Honor, I renew mine. I object to submitting 
the case to the jury with respect to the negligence of Kittredge, as I made 
comment at the close of all the evidence, and we move the Court too, with 
respect to No. 8 -- 

THE COURT: What is that? I gave that. 

MR. McGRATH: No, you didn't, Your Honor. 

THE COURT: Oh, yes, I gave it. 

MR. McGRATH: No, that has not been given. 

MR. STEWART: I must say that I heard it. 

MR. McGRATH: You did hear it? 

MR. STEWART: Yes. 


THE COURT: Yes, I did give it. Very well. 
* * * * 


Washington, D. C. 
Tuesday, March 29, 1960 


The above-entitled cause came on for further trial before the 
HONORABLE CHARLES F. McLAUGHLI,, a U. S. District Judge, at 
10:00 a.m. 


* * 


3 MARY H. SHREVE 
took the stand in her own behalf, and having been duly sworn was ex- 


amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ROBERTSON: 
* e = a a 

Q. When was the first time you had met Mr. Radcliffe? A. That 
night, April 6 early in the morning, rather, when I worked at the Hot 
Shoppes. I met him on the Hot Shoppe parking lot, 4300 Connecticut 
Avenue. 

Q. What were you doing at the Hot Shoppe on Connecticut Avenue ? 
A. Iwas working as a waitress. 

Q. Why did you go to work as a waitress at the Hot Shoppe on 
Connecticut Avenue? A. That was my first night, April 5. 

* * * * * 

Q. Did you plan to work all day at the Navy Department and at 
night at the Hot Shoppes? A. No, sir. I only intended to work at the 
Hot Shoppes about three nights a week in order to make some money to 

join my husband. 

x * * * * 
8 Q. Mr. Franklin stated he wished you to go to work that night ? 
A. Yes, sir, but I told him I couldn't. 

Q. And do you recall what night of the week that was? A. It was 
Thursday, April 4. He said that if I would come into work the next night 
then, April 5, that he would get me a ride home with the manager. In 
fact, I told him that my parents weren't too keen on my working, and I 
asked him if he would call home and verify what he told me, and he called 
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my mother and he guaranteed her that the manager lived out where I did, 
that he was a family man, had children, and would see that I got to my door. 
* * * * * 
Q. Did you go to work then -- when did you go to work? A. I went 

to work the next night, April 5. That was the night he said he would be 

able to see that I got home if I worked. 

Q. What time did you report for work? A. 5:15. 


* * * * * 


Q. What time did you finish your work? A. At 1:30} 
* * * * * 
Q. Now, Mrs. Shreve, prior to 1:30 on April 6, the time you had 
completed your work, did you inquire of anyone about your transportation 
home? A. Yes. I approached the hostess, Pauline Brown, and she said 
that the manager would be unable to take me home because he had to work 
until 5:00 a.m., and she said that I was to catch a taxi cab home, pay my 
own way, and then the Hot Shoppes would reimburse me cab|fare the next 
night when I reported for duty; so I accepted that and then later in the 
evening she came to me and said she had arranged a ride home, or a ride 
for me with the Radcliffes. 
Q. Now, Mrs. Shreve, who was your superior at the Hot Shoppe? 
A. Pauline Brown, the hostess. 
* * * * * 
11 Q. Now, you have stated that you inquired of Pauline Brown about 
your transportation, as you related. Did you talk to anyone else in 
authority while you were working there about your transportation other 


than Pauline Brown? A. No; not that night. 
* * * * * 


Q. Mrs. Shreve, did you know a Mrs. Radcliffe? A. | Not until 
Pauline Brown introduced her to me. 
Q. Pauline Brown introduced you to Mrs. Radcliffe? | A. Yes. 
Q. At what time of the evening was that, if you recall? A. It 
was right after she said that I would ride home with the Radcliffes. She 
went and got Virginia Radcliffe and brought her to the back dining room 
where I was working and introduced me. 
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Q. Mrs. Radcliffe was working in the dining room with you? 
A. Well, it’s one large dining room, but she was around the side and I 
was in the back that evening, So I had no contact with her. 
Q. What were Mrs. Radcliffe’s duties there? A. Waitress, same 
as mine. 
* * me * * 
15 Q. Did you and Mrs. Radcliffe leave the building together? A. Yes. 
16 Q. When you left the building, where did you go? A. We went to 
Mr. Radcliffe’s car on the parking lot. 
Q. And then what happened? A. Virginia Radcliffe introduced me 
to her husband and said that she had volunteered to take me home. 
* x * * * 
Q. Who else was in the automobile at that time? A. Their little 
girl was in there, Mr. and Mrs. Radcliffe. 
Q. Will you tell us -- what do you mean by their little girl? 
A. Mr. and Mrs. Radcliffe’s little girl. She was asleep on the back seat. 


* * * * * 


18 @. Do you know whether or not there were lights burning on the 


automobile in which you were riding as you approached the intersection 
of 13th Street and Missouri Avenue 2 <A. Yes, there were lights burning. 

Q. Did you observe how fast the machine was going as you approached 
the intersection? A. No. 

Q. What, if anything did you observe the driver, Mr. Radcliffe, do 
just before the impact occurred? A. Nothing. 

Q. What, if anything, did you notice about the driver's condition? 


A. He appeared to be perfectly normal. 
* * * * 


BY MR. McGRATE: 

Q. * * * With respect to the speed that Mr. Radcliffe was driving, 
can you tell us something about that? In other words -- A. He had been 
driving very slowly all evening, because when we first started he said it 
was a bad night and had to be very careful. 


* * * * * 
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Q. What would you say was the fastest speed he was driving in this 
block just before he reached 13th Street, if you are able to tellus? A. I 
wouldn't know. I would estimate not over fifteen miles an hour, but I 
wouldn't know. 
Q. In other words, is it your testimony that you don’t know, you have 
no recollection on it? A. Yes, sir. 
Q. But you do know that his car was traveling, was moving; is that 
correct? A. Yes. 
Q. Now, did you notice any change in his speed up to the time of 
the accident as he was traveling through the block? A. No, sir. 
Q. There was no change at all; is that correct? A. | Outside of 
-- not that I know of. 
Q. Now, of course, you weren't watching traffic conditions generally 
because you were not driving, were you? A. No. 
Q. Were you acquainted with the -- I mean, did you see any lights 
at the intersection, traffic signals, or anything? A. No. 
Q. You did not. I see. And the first thing that you knew there was 


going to be an accident happen, you saw a flash of lights right beside you 
on the right and it happened; is that right? A. Yes, sir. 


* * * * 
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EXCERPTS FROM TRANSCRIPT XII OF PROCEEDINGS 
[Filed January 16, 1961] 
1 | Washington, D.C. 
Wednesday , March 30, 1960 
Before THE HONORABLE CHARLES F. McLAUGHLIN, U.S. 
District Judge, and a jury, for further hearing at 10 a.m. 


* * * * * 


BRENNY B. FRANKLIN 
* * * 
DIRECT EXAMINATION 
BY MR. ROBERTSON: 
Q. Mr. Franklin, will you state your name, address, and occupation, 
please, sir? A. Brenny Burhl Franklin. 
me * * * * 
Q. Mr. Franklin, what is your occupation? A. Hot Shoppes, 
Incorporated. 
Q. And what do you do at the Hot Shopes , Incorporated? A. Iam 
a district manager now. | 
* * * * * 
Q. Now, I want to direct your attention to on or about April 1957; 
where were you employed on or about April the 5th, 1957? A. 4340 
Connecticut Avenue Hot Shoppe Number 5. 


* * * * * 


Q. And what were your duties there, Mr. Franklin? A. Manager. - 


* = * * * 


Q. Did you have a telephone conversation with Mary Shreve on or 
about April 4th? A. Yes. 
Q. Will you state what that telephone conversation was? 


* & * * * 


A. Either I called Mary Shreve or Mary Shreves called me; I don't 
recall just which; and Miss Shreves informed me that transportation to 
her home, that there were no busses running out that way that late at 
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night and I asked Miss Shreves to come to work. I told Miss Shreves 
that I had a night manager that lived somewhere in Maryland and that 
he, or possibly a taxi -- I think I said "taxi"; I'm not sure -- but that he 
was a -- he could take her home at night when we were closed. 

* * * * * 
15 Q. Did you have any conversation with Mr. Ralph Shutterly , 
night manager, about transportation for Mrs. Shreve? A. Yes, sir. 
Q. Will you state what that conversation was? A. lasked Mr. 
16 Shutterly to drive Miss Shreves home or to pay her taxi fare. 
* * * * * 
17 Q. Did you talk to anyone else about Mary Shreve's transportation? 
A. Not to my knowledgement. 
* * 
18 Q. * * * 
Would you say that your conversation with the night manager was 
in the form of an instruction to him to furnish transportation to the 


plaintiff? A. To pay for the transportation or drive her home; I 
wouldn't call it an exact order. Iasked him to. 
* * * * * 
19 Q. Now, on the night of April the 5th, 1957, Mr. Franklin, could 
you state what time Mr. Shutterly reported for duty? A. Somewhere 


between the hours of 4:00 o'clock and 6:00 o'clock. 

@. In the evening? A. In the evening. 

Q. And did you state what time you left that location ? A. Iwould 
say somewhere between 8:00 or 9:00 o'clock approximately. 

* * * * * 
CROSS EXAMINATION 
BY MR. STEWART: 

Q. Mr. Franklin, when you had this conversation with Mrs. Shreve, 
that you have already explained to the Court and jury, were you then 
attempting to hire Mrs. Shreve as a waitress to work at Hot Shoppe 
Number 5 on Connecticut Avenue? A. Yes. 
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Q. And asia result of that conversation that you had with Mrs. 
Shreve, as you have explained to us, you then hired her to work as a 
waitress and to report to work on the evening of April 5, is that 
correct? A. Yes. 

Q. Neither Mr. Shutterly or Miss Brown, whom you have mentioned, 
had anything to do with the hiring of Mrs. Shreve; it was you; is that 
correct? A. That's right. 

a * * 
30 CHARLES R. WRIGHT 
was called as a witness by the plaintiff and, being first duly sworn by 
the deputy clerk’, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ROBERTSON: 


= * * * * 


Q. Oh, Officer, please state your name. A. Private Charles R. 


Wright, attached to Traffic Division, Accident Investigation Unit, this 
city. 
* * * * * 

Q. Now, Officer , what was the character of the road at that 
intersection? A. It is macadam -- at that time -- and the condition 
was wet. 

Q. Officer, are there traffic lights at this intersection? A. Yes, 
there are. At that time of the night there were flashing yellow one 
way; red another. 

* * * * * 

35 MR. ROBERTSON: In answer to counsel's question, Your Honor, 
this is a copy I'secured from the Police Department and I presume it is 
true. Lask the'officer if that -- examine that and ask if that signature 
that is there reproduced is his signature. 

36 THE WITNESS: Yes, sir, this is a photostatic copy of the report 
that I made for our files. 


= * 
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38 MR. ROBERTSON: May we mark it as Exhibit -- Your Honor, 
and then we can refer to it properly. 
THE COURT: You say; if you wish to offer it, the Court will 

pass on it. 
DEPUTY CLERK: Twenty-five. 


* * * 


BY MR. ROBERTSON: 
* * * * * 
Q. And the questions I'm going to ask you about speed will be 
in relation to Mr. Kittredge. 
Now, does your report show the speed Mr. Kittredge was -- at 
which Mr. Kittredge was driving when he approached that inter- 
section, or at the time of the collision? A. At the time of the 


collision, yes. 
Q. What was that speed? A. Mr. Kittredge stated he was doing 
15 miles per hour. This was taken off the plaintiff's Exhibit Number 25. 


Q. Do you have that information in your other papers you have 
with you? A. Also in my rough notes, yes, sir. 

Q. All right, now, that speed was J5 miles an hour at the time -- 
A. Let me correct that, sir. It was five miles -- five miles per hour. 

Q. Now, at what time was that time of the impact? |A. That was 
the estimated speed at the moment of impact with the other vehicle. 

Q. Does that report indicate the speed prior to the impact ? 
A. Mr. Kittredge was asked what would he estimate his speed at the 
first time he saw the danger, or just prior to the collision, His answer 
was 20 miles per hour. That is taken off both these reports. 

Q. Is there any speed indicated on there in relation to the Rambler 
on your report? A. On the rough sheet and not this plaintiff's exhibit, 

the question was put to Mr. Kittredge, how fast was the other vehicle 
traveling when "you" -- Mr. Kittredge -- first saw it. His answer was 
"Fifty miles per hour." 

Q. Fifty miles per hour; does the report show at what distance 
Mr. Kittredge was when he first saw the Nash Rambler? A. He 
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indicated -- Mr. Kittredge indicates a distance of 60 feet. 
* * * * 

42 Q. Will you state what the point of impact was in relation to the 
intersection? A. Both 13th Street and Missouri Avenue were 40 feet 
wide at this intersection. The point of impact was found to be 15 feet 
north of the south curb of Missouri Avenue. 

Q. Fifteen -- just a minute, 15 feet north of the south curb of 
Missouri Avenue? A. Of Missouri Avenue; and 26 feet east of the 
west curb of 13th Street. 

Q. Twenty-six feet east of the west curb of 13th Street. 

Now, Officer, when you arrived on the scene, where were the 
automobiles in relation to the point of impact that you have just 
stated? I mean in distance; did you make any measurement? A. From 
the point of impact, Vehicle Number I -- 

Q. Now, what was Vehicle Number I? A. That is the '52 Nash. 

Q. Fifty-two Nash, Vehicle Number I. A. Vehicle Number II 
would be referred to as the '56 Ford, Mr. Kittredge's vehicle. 

Q. Thank you. A. From the point of impact to where Vehicle 
Number I the '52 Rambler, was located, was 44 feet. That car was 
facing almost back in the direction that it had been operating prior to 
the collision. 

43 Vehicle Number II, Mr. Kittredge's car, was facing ina northerly 
direction, 26 feet from the point of impact. 

Q. Nash Rambler from the point of impact was 44 feet distant. 
The Ford was 26 feet distant; is that correct? A. That's correct. 

Q. Is that information on your report, or the other one? A. It is 
on the rough notes made at the scene of the accident. 

* * * * * 

Q. Officer, your notation on your papers there show any measure- 

ments of skid marks? A. Yes, sir. 


Q. Will you state the measurements as you have them there? 
A. That was 25 feet of overall skid on Vehicle II -- that was Mr. Kittredge's 
"56 -- 
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Q. Twenty-five feet? A. It's 21 feet overall skid on Vehicle 
Il, Mr. Kittredge's '56 Ford. That was 15 feet in the intersection; six 


feet prior to entering the intersection. 
Q. Fifteen feet in the intersection. A. Fifteen feet jin the inter- 
section; six prior to entering the intersection; total of 21 feet overall 
skid. There was no indication of skid on the other vehicle ,| Mr. Rad- 
cliffe's Rambler. 
Q. Officer, I'm sorry; I didn't hear it. It was six feet and what 
was the other figure? A. It was an overall skid of 21 feet; 15 feet prior -- 
or six feet prior to entering the intersection, and 15 feet afterward, a 
total of 21 feet. 
* * * * * 
Q. Officer, have you the photographs there? A. Yes, sir. 
MR. ROBERTSON: [Id like to offer these in evidence, Your Honor. 
* * * * x 
46 THE COURT: They will be marked Plaintiff's Exhibit 26-A 
through F. 
DEPUTY CLERK: Six of them, if the Court pleases; |I haven't 
gotten up there yet. 


(Plaintiff's Exhibits , Nos.|26-A through 
F, were marked and received in evidence.) 


* * * * * 
47 Q. Now, Officer, do you recall whether or not you talked to 
Charles Kittredge, the operator of the Ford, at the scene of the 
accident? A. Seems to me I did have a conversation with Mr. Kittredge 
at the scene of the accident. 
Q. Did he appear to be normal? A. As far as I could recollect, 
yes, sir. 
* * 
BY MR. ROBERTSON: 
Q. Officer, will you please describe to the Court and jury the 
damage to the two automobiles as you have indicated on your report 
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when you personally went to the scene of the accident? A. Mr. Rad- 


cliffe’s automobile, the '52 Rambler, was damaged to the right front 
and right side. 

Mr. Kittredge’s '56 Ford was the left front and the left side; 
and the two -- 

* * *x * 
CROSS EXAMINATION 
BY MR. McGRATH: 

Q. Officer, would you be able to draw a diagram for us of that 
intersection on this blackboard? 

(The witness went to the blackboard.) 

THE COURT: Speaking to the witness, if you make any statements, 
speak up so all can hear. 

THE WITNESS: Yes, sir. This isn't a scale drawing, just a 
rough idea of the intersection. Indicating the north, or the top of 
your picture, street running almost east and west would be Missouri 
Avenue. Thirteenth Street this way. 

* * * * * 

53 Q. Now was that the left front -- would be of which vehicle? 

A. The left front would be Mr. Kittredge’s car and the right front 
would be Mr. Radcliffe’s car and I also stated that there was damages 
to the left side of Kittredge’s car and the right side of the Radcliffe 
car that come from the ricochete after the accident, the initial impact 
of the front of the cars, they spun around and struck each other on 
the side. 

& x * * * 

Q. Now, would you indicate where the cars were when you arrived 
on the scene and maybe if you can follow their path from the point of 
impact. A. From the point of impact, Mr. Radcliffe’s car is located 

54 facing the direction thus, 44 feet from the point of impact. Mr. 
Kittredge's car was located 26 feet -- 


a * ok 
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Q. What was the surface of the street? Was it wet or dry? 
A. It was wet. It was a cloudy night and the paving was macadam. 

Q. Would you be able to tell us where the street traffic signal 
lights were located, sir, or the direction -- controlling the direction 
of traffic? A. Missouri Avenue was here and one was up here. (Indi- 

cating.) 

Q. Now, with respect to this light which was controlling traffic 
going north on 13th Street, what color was that, sir? A. That was 
flashing yellow, sir. 

Q. Could we mark that right in here, just write "Yellow." 

Now, and do likewise for eastbound traffic on Missouri Avenue. 
A. Flashing light. 

Q. Now, sir,as I recall, your direct testimony is, Mr, Kittredge, 
you'd talked with him at the scene there and had obtained some state- 
ments with respect to his speed. What speed was it he said that he 
approached this intersection, sir? A. Referring to these rough notes, 
Mr. Kittredge stated that he was doing 20 miles per hour as he was 
approaching the intersections of Missouri and 13th. 

* * * * * 

Q. That was his estimate; is that correct? A. Yes, sir. 

56 Q. What else did he tell you, sir, in the same respect? Could you 
tell us the whole conversation that you had there with him? |A. AsI 
stated, when I asked him when he first saw the other vehicle|, he said 60 
feet away. His speed at that time was 20 miles an hour. He applied the 
brakes at the time he seen him which was 60 feet. He would estimate 
his collision speed at 5 miles an hour. His estimate of the other 
vehicle's speed was 50. 

I asked him to give me a brief statement as to what happened. 
He stated that he was north on 13th Street when at Missouri he saw a 


car coming at a high rate of speed. He applied his brakes and hit him. 
Q. Well, was there any mentioning about this letter, this Radcliffe 
automobile coming right through this red flashing light? A. I have no 
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notation of that but there was a witness there stated that the car did 


come through a red light. 
Q. I see; and do you have the names of those witnesses, sir, from 
whom you got that information? A. A Robert Brisbane. 
of * * * * 
REDIRECT EXAMINATION. 
BY MR. ROBERTSON: 
Q. Officer , what is the speed, designated speed, at 13th and 
Missouri Avenue , Northwest ? A. At that time it was 25 miles per 


hour, sir. 
* x *x 


RECROSS EXAMINATION 
BY MR. McGRATH: 
Q. I might ask another question, Officer. 
This -- do you know whether this area has changed now? 
A. Yes, sir, there has been a radical change. 

61 Q. Not today like it was the day of the accident, three years 
ago. A. No, sir, there’s a change. 

* x ae * * 

65 (Following direct examination by Mr. Robertson, cross 
examination of Joseph Thomas Radcliffe by Mr. Stewart was as 
follows: ) 

* * * 
CROSS EXAMINATION 
BY MR. STEWART: 
Q. Mr. Radcliffe, in traveling from your hone with your daughter 
to the Hot Shoppe on the -- in the early morning of the 6th of April, 
do you recall the route you took? A. Going from the Hot Shoppe home ? 
Q. No, coming from home to the Hot Shoppe to get your wife. 


A. Took the same route. 


* =x 
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75 CHARLES JOHN KITTREDGE 
was called to testify in his own behalf and, being first duly sworn by 
the deputy clerk, took the stand, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. McGRATH: 
* * * * * 

76 Q. And directing your attention again to April 6, 1957, can you 
tell us where you were about 2:00 o'clock in the morning of that day? 

A. Yes, I was alone in my 1956 Ford going north on 13th|Street, 
Northwest, approaching the intersection of Missouri Avenue. 

Q. And can you tell us what happened on that day; just give the 
jury your version? A. I was proceeding north. It had rained about 
15 minutes previously but it was a clear night at the time. I approached 
-- I was coming up 13th Street. I believe I had turned onto 13th Street 
from -- I believe it is Arkansas Avenue. I had orange lights all the 


way up to Missouri Avenue. I was going slow, I would estimate at 


about 20 miles an hour, a few miles either way, and as I approached 
Missouri Avenue and 13th Street, I noticed I had a blinking orange 
light for my traffic. I could see also that they had a red light for the 
traffic going east and west on Missouri Avenue. I believe I noticed 
another car coming South on 13th Street, coming towards) me across 
the intersection and, as I approached the intersection of 13th and 
Missouri Avenue, a car suddenly came from my left without stopping, 
through the flashing red light, and struck my car ata little in front of 
the left door by the driver's side. 
Q. Could you tell us, sir, something about the speed of this 
automobile which was in collision with yours? A. At the time I estimated 
the speed to be about 50 miles an hour of this other car which I believe 
was a 1952 Nash convertible. 
Q. Now, with respect to these lights, you mentioned you hada 
yellow blinking light which was facing you, and you were coming up 
13th Street. You had yellow blinking lights. 
With respect to this red light that was controlling traffic going 
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east on Missouri Avenue, can you tell us what that situation was? A. That 
wa3 a blinking. or flashing, red light governing the traffic on Missouri 
Avenue requiring all traffic, whether they were going east or west, to 
come to a stop at the intersection before proceeding through. 

Q. Now, in describing how this accident occurred, would it be 
helpful for you to illustrate it here, sir, on this diagram the police 
officer has drawn? A. Yes. (Going to blackboard.) 

= * * * cs 

Q. Show the jury the direction you were going. A. Yes, sir, I 
was going in this direction, which is north on 13th Street. (Indicating) 

Q. Now, with respect to parked automobiles in the vicinity of 

78 the intersection, would you describe that situation to the jury, 

please? A. There were cars parked along this side of the street headed 
in toward a fence here. I believe that there were also cars parked on this 
side but I'm not ‘certain. I don't know whether there were cars parked 
in the other streets or not. I do not believe there were any cars here 
at all or any up on this side. 

Q. I think it would be better if you stand this side. The jury can 
hear what you have to say. 


Now, with respect to the surface of the streets, can you tell us 
what the situation was? A. It wasa black-topped road and it was wet 


from the recent rain. 

Q. And as you were approaching this intersection, was there 
any traffic ahead of you? A. No, there were no cars in front of me going 
in the same direction. 

Q. And wou!d you show us approximately where you were in the 
intersection or -- you might draw your car in there. It would be help- 
ful, when you first saw the automobile or became alerted by the other 
automobile. A. My car was right about like that, considering this is 
the crosswalk. (Indicating) My car was just about there when I first 
noticed the other vehicle. 

79 Q. Where was the other vehicle in relation to the parked automo- 
biles or its lights, when you first saw it? Can you point out and show 
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where the other automobile would approximately be? A. This being 
the crosswalk, I would say the automobile was back here, probably, 


probably 15 feet or so or maybe 20 feet back, past the crosswalk line 


when -- as to the crosswalk line when I first saw it. 
(Indicating). 

Q. Now, at the moment when you first saw this automobile from 
that intersection, that distance, what reaction did you have?) A. I 
immediately applied my brakes to the auto because I could see the speed 
that he was coming, he was not going to stop for the flashing light. 

Q. Did he ever make any change of the speed of his automobile 
from this time up to the point of the collision? 4A. No, he made 
absolutely no change in the speed of his automobile. 

Q. Did you subsequently learn who was driving this automobile? 
A. Yes,I did. 

Q. Who was that? A. Mr. Joseph T. Radcliffe. 

Q. Now, would you draw in there, if you will, sir, how the two 
automobiles came together? A. Well, I came -- I applied my brakes 

here. My car went into the intersection, so I believe that this 
point of impact is right. (Indicating) My car would be about like this 
actually. Considering this as the windshield here, and the front door 
right here and the other vehicle actually, I think I swerved also to the 
right just quickly as I saw the danger. I think back here I probably 
started -- twisted my wheel to the right so that my car swung a little, 
and I believe that he must have also swung his wheel to the left when he 
saw the danger because the right front of his car struck my|car in about 
the front door, right about the windshield. 

* * * * * 

Q. Was there anybody else on the scene right at the time of the 
collision or shortly thereafter? A. Yes, there was a car which was 
coming down, south, on 13th Street in this direction, and there were two 
occupants in that car and they came to the scene and helped, adminis- 


tered first aid to the three people who were on the ground. 
* * * x * 
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86 Q. Now, with respect to these, the occupants of this automobile 
that was heading in a southerly direction on 13th Street, had you known 
these occupants prior to the accident? A. No, I had not. 

Q. Hai you ever seen them since the accident except at criminal 
hearings or arising from the accident? A. No. 

Q. Now, while you were ~~ can you tell us approximately how 
long you were on the scene of the accident, sir? A. Well, I really don't 
know exactly how long. I would estimate that we were there probably 
between 2 half hour and an hour with the police officers and everything 
else. 

87 Q. Did you observe the workings of the lights , traffic lights , while 
you were there, sir? A. Yes, I did. 

Q. Tell us what you observed? A. The traffic lights continued 
to blink orange for north and south traffic on 13th Street and flash 
red for east and west traffic on Missouri Avenue. 


Q. At any time while you were present, or on the scene, did you 


ever see this traffic light on the southwest corner governing eastbound 


traffic in any sequence turn green? A. No, I did not. 
» = * ce 
CROSS EXAMINATION 
BY MR. ROBERTSON: 
x x * * 
91 Q. When you first saw that car on your left, Mr. Kittredge -- 
A. You're talking about the Nash? 
Q. Yes,sir. A. Yes, sir. 
Q. At all times we are referring to the car on the left as the 
Nash. 
Now, when you first saw that car on the left in there, did you 
immediately slam on your brakes? A. Yes, sir. 
Q. What next did you do? A. I believe I swung the wheel to the 
right. 
Q. Now, while you were doing that , were you looking at this car 
on the left all the time? A. Idon't recall. I don't recall. I suppose 


I was. 
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‘. How fast, do you know, how fast that car was comin 
A. Lestimated the speed at about 50 miles an hour. I know it was 


going fast. 


* * * * 


“115 ROBERT JOHN BRISBANE, JR. 
was called as a witness by the defendant Kittredge and, being first 
duly sworn by the deputy clerk, took the stand, was examined and 


testified as follows: 
DIRECT EXAMINATION 


BY MR. McGRATH: 
* * * * * 
Q. Now, directing your attention to April the 6th of 1957, about 
2:00 o'clock in the morning, can you tell us where you were? A. I 
was on my way to work, 
Q. Were you driving an automobile? A. Yes, sir. 
116 Q. Was there anybody with you on this occasion? A.) My brother; 
I had just picked him up at the time; he was working with me. 
Q. And what does your work involve? Can you tell us something 
about it? A. Well, it is the handling of home delivery newspapers; go 
to work roughly 2:00 o'clock in the morning, drop the papers to the 
boys, check them, make sure they are up and the deliveries all made. 
We are responsible for the collection of the papers. 
* * * * * 
Q. Do you know any of the parties -- did you -- before the 
accident date of April 6, 1957? Did you know any of the parties that 
were involved in an accident which you saw on that day? A| No,I 
do not. 
Q. Could you tell the ladies and gentlemen of the jury just what 
you saw -- before we do that, where did this accident take place that 
you saw? A. At 13th and Missouri Avenue, Northwest. 
Q. Which way were you proceeding? 4A. I was going/|south at 


the time. 
117 Q. Would you tell the ladies and gentlemen of the jury if there is 


78 


any traffic control light for this intersection? A. Yes, there were for 


the north and south traffic. There was a yellow blinking light. For 
east and west traffic there was a red blinking light. 
* * * * * 

Q. And briefly, or in your own words, just tell the jury just what 
you saw on that morning, how you happened to be there, and the whole 
picture. A. Well,as I say, I was on my way to work at the time. This 
whole thing happened very fast. There was a car approaching me going 
north. I was going south. Suddenly, from my right , coming up Missouri 
Avenue, a car appeared from, actually, from me, from behind the 
building. Almost by the time I saw this car, you could see there was 
going to be an accident because the other car was almost into the inter- 
section at the time. I mentioned to my brother , "Look at that." That 
was it. Two cars collided in approximately the middle of the intersection. 
There were three people were thrown out of the car. The car then 
turned and came around and stopped in front of my car. I had pulled 
over to the cub at the time. 

My brother and I got out. I went over and looked at the people. 

I couldn't do anything for them, of course, so I went up and made a 

118 telephone call for an ambulance. My brother stayed there at the 
scene and cut off the motor of the car. It was still running and at the 
time we looked in the back seat, there was also a small baby on the 
floor at the time. We didn’t touch it. I went up and made the call and 
came back, reported to the policeman that I had witnessed the accident 
and we had to proceed to work. 

Q. With respect to this automobile which was approaching from 
your right, can you tell us what make car that was? A. I believe it was 
a Nash. It was a smaller car. 

Q. What can you tell us about the speed of that automobile from 
the time you first saw it to the time of the accident? A. Well, in the 
short amount of time that I saw the car, I couldn't really say what speed 
it was. It was going very fast. There was no hesitation for the light. 
He came right through the light and ran into the other car. 
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Q. With respect to this automobile which was approaching you going 
in the northerly direction on 13th Street, could you tell us something about 
the speed of that automobile? A. I would say he was going roughly 20 
to 25 miles an hour, roughly the same speed I was approaching the 
intersection. 

Q. With respect to this side, automobile which was approaching 
to your right in comparison to your speed and that of the automobile 
approaching you, what would you -- would you compare that; tell us 

119 what the situation would be? A. I would say it was a short 
distance in which I saw it but he seemed to be going, I would say, twice 
the speed of the other car. 

Q. There's been a diagram here drawn by the police officer. 
Are you able to see that diagram there, sir? A. Yes, sir. 

Q. This is 13th Street drawn going north and south; north at the 
top and Missouri Avenue running east and west. You testified that you 
were coming in a southerly direction and an automobile was going in an 
easterly direction; another automobile coming up this way. (Indicating 
on blackboard.) 

Would you be able to come down here and show us how these two 
cars came together, that is, if you could draw them to the side here since 
they have already been drawn in the intersection. Show just how the two 
cars came together and what happened and what. You might draw in this 
section. (Indicating upper right-hand corner of blackboard) A. Car 
coming south -- north, rather, got into the intersection roughly halfway 


up; car approaching from the west came into the intersection and struck 


this other car roughly across the -- I don't believe he was out this 
far. (Indicating on blackboard.) 
Q. Talk loud so everybody can hear you. A. I think I have to 

start -- I think I have this car out too far. 
120 Q. Want to erase that? A. Roughly across the front section, front 
door and the hood of the other car. 
Q. Now, with respect to the other car, which automobile was the 


striking automobile? Which one hit which? 
* * * * 
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THE WITNESS: The car coming from the west struck the other 
car that was going north. 

BY MR. McGRATH: 

Q. Would you draw your position on this little diagram, show 
where you were approximately ? A. I pulled over to the curb here 
near the intersection. 

Q. Now, can you tell us what was over here in the southeast 
corner of this intersection, sir? A. There is @ playground here, 
school and playground. 

Q. What was the -- A. Anda fence. 

Q. There was 4 high fence? What was the parking situation with 

121 respect to the south curb here of Missouri Avenue on that morn- 
ing? A. As I recall, at that time there was a roughly the length of a 
car here, there was parking, off-street parking that is. It wasn't 
improved ground but it was just going up to the fence there, unimproved 
ground. Cars did park there. 

Q. Did they park horizontally to the street, or did they park 
diagonally to the street? A. Diagonally. 

Q. Diagonally. Now, did I understand that you went and called 
an ambulance? A. Yes. 

Q. And about how long were you in the vicinity of this accident ? 
A. Total time? 

Q. Yes. A. Ten, 15 minutes. 

Q. And during that period of time, can you tell us what the lights 


were doing, during the time you were there, the flashing red light for 
east-bound traffic and the flashing yellow? A. Well, they continued 


same as they always were at that time. 
Q. Did they ever change to a green color? A. Not that I know of. 
122 Q. And from the -- approximately how far, do you know, would you 
say this automobile was, this eastbound automobile on Missouri Avenue, 
how far? Do you know? Was it -- how far -- from the intersection 
approximately when you first saw it? A. Roughly 50 or 75 feet. 
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Q. And did it ever change its speed at any time from) that period 
right up to the time of the accident? A. No, sir. 
Q. Both automobiles have their headlights on? A. (Nodding 
affirmatively) 
Q. And approximately for what distance did you have an oppor- 
tunity to see this car coming northbound? A. Well, I saw it, I wasn't 
paying too much attention to it, of course, from up in the middle of 
the block, coming down the small incline. 
* * * * 
3 JAMES AUSTIN BRISBANE 
was called as a witness by the defendant Kittredge and, being first duly 
sworn by the deputy clerk, took the stand, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. McGRATH: 
* * * * * 
144 Q. And directing your attention to April 6th, 1957, did you see 
an accident on that date? A. Yes, sir. 
Q. And where did this accident occur? A. 13th and/Missouri 
Avenue, Northwest. 
Q. And how did you happen to be in that vicinity? A! Well, 
generally, I go to work with my brother around 2:00 a.m. in the morn- 
ing. I was going to work with him then. 
Q. And were you in the automobile with him? A. Yes, sir. 
Q. In what direction was your automobile proceeding? A. South 
on 13th. 
Q. And what -- will you tell the ladies and gentlemen of the jury 
just what you saw on that moming? 
* * * * * 
THE WITNESS: Yes, sir, approaching the intersection; noticed 
first coming north on 13th, car was approximately about 150 feet from 


the intersection; and coming west on Missouri Avenue I noticed another 
car there. He was, oh, at that time -- I saw him first. He) was about 
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40 -- I guess 40 feet from the intersection. 

1 45 * * * * * 

Q. This diagram here is pretty well marked up, but we have 
another diagram over here. This would be 13th Street going north and 
south. (Inflicating) A. Yes, sir. 

Q. North would be up to the top there , and south would be here. 
This would be Missouri Avenue and you have testified that you were 
coming down south. You would be going in this direction; is that correct, 
sir? A. Yes, sir. 

Q. Now, which -- would you tell us something about traffic lights 
in this area when you were there, if there were any that you noticed? 

A. Yes, sir. 

Q. Which -- A. The one we came to was blinking yellow. The 
one on Missouri Avenue was blinking red. 

146 Q. Now, this -- now would you come down to the board here, sir, 
and I suggest standing on this side. You can take this piece of chalk 
and face the ladies and gentlemen of the jury as you talk and show them. 
Did you say you saw another automobile approaching you? A. Yes, sir. 


Q. Allright, and would you show them a -- where the automobile 


was coming that it had collision with? 
x * * * * 

Q. You want to talk loud so they can hear. A. There is a hill 
going up here. That is where I noticed the car. He was on the hill 
and we were about 100 feet back from the intersection and then coming 
up Missouri Avenue it was, we spotted the car about 40 feet from the 
intersection and -- 

Q. Could you tell us something about the speed of this automobile 
you saw going east on Missouri Avenue? A. Yes, he was traveling, I 
guess, approximately 40 miles an hour. 

Q. About how fast were you going as you were approaching the 

147 intersection, your brother driving the car? A. About 20 miles 

an hour. 

Q. With respect to this automobile that was approaching you, can 
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you tell us something about that car's speed? A. Approximately 15, 20 


miles an hour. 
Q. Which automobile got to the intersection first? Was it the 
one that was going -- A. This here one; he was coming -- he was coming 
into the intersection. That is the one I noticed. He was coming into the 
intersection, noticed this car coming east on Missouri Avenue. 
Q. What make was this car that was coming into the intersection? 
A. Ford. 
Q. That was a Ford, and when it was coming into the intersection 
that is when you first noticed the car that was going east on Missouri 
Avenue? A. Yes, sir. 
Q. What kind of an automobile was that? A. That was|a Nash. 
* * * * * 
148 Q. I believe you were telling that this Ford automobile) was just 
about approaching, you mentioned something, maybe, 15 feet from that ? 
A. About 15 feet from it. 
Q. Then what was happening? How far was the automobile away 
from the Nash, away from the intersection there. A. Approximately 
about 40 feet and that is -- 
Q. What? And then show how they come together. Wejcan just 
erase this out of here. Show how they come together and what happened 
to the automobiles. A. This car here was about there at the intersection, 
coming up here, hit him about right here. After he had hit him, he spun, 
went back that way, and this car sat there. (Indicating.) 
* * * * * 
~ 149 Q. Did the police arrive later. A. Yes, sir, a few minutes later. 
Q. Talk with your brother and yourself? A. Yes, sir, mostly to 
him, got my name wrong. 
Q. And do you recall the parking situation with respect to the South 
side here of Missouri Avenue? A. There is a school over there, school 
sits up here on a big hill. Down below it has a fence, and the car has the 
hill -- or most of the people lives in the apartment, Iguess that is 
where they park. They all park over there, and they park up close to- 
wards the fence. 
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150 Q. Now, during the entire time that you were in this area, can 
you tell us how these lights operated? In other words did they keep 
operating the same as when you arrived? A. As I remember, yes, 
they stayed the same, red on Missouri, for Missouri. 

Q. Was it flashing red for Missouri Avenue or on all the time? 


A. Yes, sir. 


* * * * 


EXCERPTS FROM TRANSCRIPT XIV OF PROCEEDINGS 
Washington, D.C. 
Wednesday , April 6, 1960. 

The above-entitled case came on for further trial at 10 o'clock 
a.m.. on Wednesday, April 6, 1960, in the United States District 
Court for the District of Columbia, in the Courthouse, at Washington, 
D.C. 

BEFORE 

HONORABLE CHARLES F. McLAUGHLIN, Judge of the United 
States District Court for the District of Columbia, and a jury. 

* * * * * 

THE COURT: The Court will state to the attorneys who are up 
here in the last civil case tried, in which the jury is now deliberating, 
that the Court received this note: 

Your Honor, would you please define to the jury the legal defini- 
tion of agency. 

While the Court has given them the definition of agency, the Court 
will comply with the request. It will be the Court's idea that the jury 
be recalled and the instruction on agency be repeated to them. 

You may make any record you wish to have with respect to it, 
if you desire. 

MR. McGRATH: I have no objection. 

THE COURT: Any objection in regard to that ? 

MR. STEWART: Your Honor, it is my recollection that you 
afforded us the opportunity at the conclusion of the charge to take a 


position with respect to the charge of the Court, and it is my recollection 


85 


that I did object to this prior, to Your Honor's charge, and I feel Iam 

sure Your Honor will agree that this is no attempt to burden|the record 

on it. 
THE COURT: You may make objection and the Court will say 

that any objection, that any objection made to this instruction on “agency” 

previously given by the Court, which the Court now proposes to repeat 

to the jury, will be preserved, in the event the Court gives this repeated 


instruction on agency to the jury. 
* aK * * * 


(Thereupon the Court repeated the instruction on "agency ,” 


after which the following occurred:) 
THE COURT: Does that satisfy the jury with respect to the 
instruction on agency ? 
THE FOREMAN: Yes, sir, Your Honor, speaking for myself, it 
satisfies me. 
THE COURT: Well, is there anyone that feels that does not 
satisfy the request for the instruction as to agency ? 
(There was no answer.) 
THE COURT: The Court hears no request. 
Counsel may approach the Bench. 
(Thereupon counsel approached the Bench and the} following 
occurrec) 
THE COURT: Do counsel have any suggestions? 
MR. STEWART: With Your Honor's permission then, I will simply 
rely upon the objections made to this prior to Your Honor's charge, 
which as you have outlined it is included in the initial charge given. 
THE COURT: Well, your objection will be noted and the objection 


will be overruled, in compliance with the Court's previous ruling. 
* * * * * 
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[Filed April 6, 1960] 
PLAINTIFF'S INSTRUCTION NO. 2 
You are instructed that corporations, in this case the defendant 
Hot Shoppes, can only act or contract by their officers or agents, and 
when a corporation holds certain persons out to the public as authorized 
to act on its behalf, then the corporation, like an individual, will be 


bound by all the acts and contracts of such persons, which are done or 


made within the apparent scope of their said agency. 
PLAINTIFF'S INSTRUCTION NO. 4 
You are instructed that where the directions of the principal to 
his agent are general as to the business which he is to perform, then 
the principal is held to have confided in the discretion of his agent, 
and he will be answerable for all the acts of the agent in the performance 
of the duty required. 
PLAINTIFF'S INSTRUCTION NO. 7 
If you find from the evidence that from the character of the duties 
that were entrusted to Mr. Franklin, as Manager of defendant's Hot Shoppes 
restaurant, a reasonably prudent person would have been justified in 
supposing that Mr. Franklin, as Manager, was authorized to make the 
promise in question to the plaintiff, then you should find that such 
promise, if made as alleged by plaintiff, was made with the authority 
of the defendant Hot Shoppes, and you are instructed as a matter of law 
that the defendant Hot Shoppes is charged with that degree of care in 
carrying out its promise as that a reasonable person would do under 
all the circumstances. 
PLAINTIFF'S INSTRUCTION NO. 8 
If you find'that the defendant Hot Shoppes acting through its 
manager, its night manager, or its hostess did not exercise care of 
that of a reasonable person in not inquiring into the make or kind of 
automobile in which plaintiff became a passenger you are instructed 
that defendant Hot Shoppes was negligent. 
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Further, that if you find that defendant Hot Shoppes manager 
promised to take plaintiff home or send her home in a taxi, and did 
not do so, then you are instructed that defendant Hot Shoppes breached 
their promise and you may infer a presumption of negligence. 

PLAINTIFF'S INSTRUCTION NO. 9 

If you find after considering all the evidence, that plaintiff relied 
upon the promise of defendant Hot Shoppes manager that he would take 
plaintiff home after work, and that defendant Hot Shoppes acting through 
its manager, its night manager, and its hostess in carrying out the 


promise accepted the volunteer services of Joseph T. Radcliff, then 


you must find that Joseph T. Radcliff became the agent of defendant 

Hot Shoppes for the purpose of transporting plaintiff home. Further, 

if you find that defendant Hot Shoppes had promised to transport plaintiff 

to her home after work, then you are instructed that as a matter of law 

defendant Hot Shoppes being under the duty to transport plaintiff safely 

and properly and without injury to her health, entrusted the perform- 

ance of this duty to an agent, the defendant Hot Shoppes is responsible 

for the acts of the agent, whether negligent or malicious, until the 

promise of the defendant Hot Shoppes is completed or dissolved. 

PLAINTIFF'S INSTRUCTION NO. 10 

Although you may believe from the evidence that Joseph T. Rad- 

cliff performed the services in question for the defendant at the 

request of some officer or member of the corporation not previously 

authorized to contract in reference thereto, still, if you further 

believe from the evidence that the volunteer services of Joseph T. 

Radcliff in question was accepted with the knowledge and consent of 

the officers and agents of the corporation having charge and control 

of its property and affairs, and that the corporation accepted and held 

the benefits arising from services, then as a matter of law the corporation 

will be held to have ratified the acts of such unauthorized person, and 

it will be bound thereby. 
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PLAINTIFF'S INSTRUCTION NO. 11 

The relationship of principal and agent is what we call a con- 
tractural relation. There must be some agreement between alleged 
principal - Hot Shoppes - and the alleged agent - Radcliff. That agree- 
ment can arise by either express terms, SO many words stating it in 
express terms, or it can arise from implication, from the circum- 
stances surrounding the parties. Whether the agency has been estab- 
lished by the plaintiff by the greater weight of the testimony is a queS- 
tion of fact concerning which you are the sole judges. 


PLAINTIFF'S INSTRUCTION NO. 16 
You are instructed that it is part of the duty of the operator of a 
motor vehicle to'keep his machine always under control so as to avoid 
collisions with persons or other vehicles using the highway. He has 
no right to assume that the road is clear, but under all circumstances 
and at all times he must be vigilant and must anticipate and expect the 


presence of others. This rule of law applies to the conduct of the de- 
fendant Charles Kittredge and to Joseph T. Radcliff in the operation of 
the automobiles they were driving, and if you believe from the evidence 


that at the time of and immediately before the collision in question 
either Joseph T! Radcliff or defendant Charles Kittredge, or both, did 
not keep his machine under control so as to avoid collisions with other 
persons uSing the highways, then and in that event I instruct you that 
Joseph T. Radcliff or defendant Charles Kittredge, or both, if you so 
find, are negligent. 


PLAINTIFF'S INSTRUCTION NO. 17 
You are instructed that if one fails to see what he would have 
seen by the exercise of ordinary care, a conclusion of negligence is 


warranted. 
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PLAINTIFF'S INSTRUCTION NO. 18 
You are instructed that as a matter of law that there must be at 

least two parties to the making of a contract, that is one on|each side; 
in this case, if you find that the plaintiff in accepting the promise of 
defendant Hot Shoppes manager to transport her home after|/ her work 
as a waitress was completed, and that she did complete her work as a 
waitress at 1:30 o'clock A.M., then you are instructed that/as a mat- 
ter of law that when the plaintiff left the Hot Shoppes restaurant at 
4340 Connecticut Avenue, N. W., her relationship to the defendant 
Hot Shoppes was that of a third person. You are further instructed 


that if you find that plaintiff having completed her work as a waitress 
at 1:30 o'clock A.M. at 4340 Connecticut Avenue, N. W., as she had 
agreed to do, then you are instructed as a matter of law that the de- 


fendant Hot Shoppes became bound by a consensual obligation to trans- 
port plaintiff in a proper and safe manner and without injury to her 
health. If you find that plaintiff upon leaving the Hot Shoppes restaurant 
at 1:30 o'clock A.M. where she had completed her duties as a 
waitress, and becoming a passenger in the vehicle operated by Joseph 
T. Radcliff as agent for defendant Hot Shoppes in performance of its 
promise to plaintiff, then you are instructed that if you have previous- 
ly concluded that plaintiff was a third person as to relationship with 
defendant Hot Shoppes, plaintiff was also a third person as to relation- 
ship to defendant Hot Shoppes' agent Joseph T. Radcliff. 


[ALL OF INSTRUCTIONS PROFFERED BY PLAINTIFF TO WIT, 
PLAINTIFF'S INSTRUCTIONS NUMBERS 1 TO 20 INCLUSIVE 
DENIED FOR THE REASON THAT SAME ARE COVERED IN 
GENERAL EFFECT IN COURT'S INSTRUCTIONS. (Initialed) 

C.F.M., Judge. | 
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[ Filed April 6, 1960] 
VERDICT AND JUDGMENT 

This cause having come on for hearing on the 28th day of March, 
1960, before the Court and a jury of good and lawful persons of this 
district, to wit: 

* * * * 
who, after having been duly sworn to well and truly try the issues be- 
tween Mary H. Shreve, plaintiff and Hot Shoppes, Inc., and/Charles 
Kittredge, defendants and after this cause is heard and given to the jury 
in charge, they upon their oath say this 6th day of April, 1960, that they 
find for the defendant against said plaintiff. 

WHEREFORE, it is adjudged that said plaintiff take nothing by 
this action, that said defendants go hence without day, be for nothing held 
and recover of plaintiff their costs of defense. 


Harry M. Hull, Clerk 


/s/ Karl Kindelberger 
Deputy Clerk. 


By direction of 
Judge Charles F. McLaughlin 


[ Filed April 14, 1960] 


MOTION BY PLAINTIFF FOR JUDGMENT n.o.v. TO 
SET ASIDE VERDICT AND JUDGMENT OR IN 
ALTERNATIVE FOR A NEW TRIAL 


Comes now the plaintiff by her attorney and moves the court for 


judgment n.o.v. to set aside verdict and judgment or in the/alternative 


grant a new trial, for the following reasons: 
* * * 


/s/ Lyle L. Robertson 
Attorney for Plaintiff 


*x* * * 
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MEMORANDUM OPINION 

This 1s a motion by the Plaintiff for Judgment N.O.V., or in the 
alternative for a New Trial, following a jury verdict against her and in 
favor of both Defendants. The facts of the case as developed at trial may 
be briefly summarized. 

On the evening of April 5, 1957, the Plaintiff reported for work 
as a waitress at one of the Defendant Hot Shoppes, Inc. (hereinafter 
referred to as Hot Shoppes) restaurants. There was an agreement be- 
tween Plaintiff and the restaurant manager that when she finished her 
work she would be transported home by the night supervisor. Subse- 
quently, when this became impossible it was arranged through conversa- 
tions between Plaintiff and other Hot Shoppes employees that Plaintiff 
was to ride home with one Joseph T. Radcliff, the husband of another 
waitress. While Plaintiff was riding in Radcliff's autombile it collided 
with an automobile driven by the other defendant, Kittredge. Asa 
result of the accident the Plaintiff was seriously injured. 

It was on these facts that the case was submitted to the jury, with 
Plaintiff alleging that both drivers were negligent, and that Radcliff in 
driving her home was an agent of Hot Shoppes. Plaintiff's position was 
that Hot Shoppes was negligent, not only under the doctrone of re- 


spondeat superior, but also for having failed to exercise due care in 
choosing Radcliff their agent to drive Plaintiff home. Each defendant 
denied negligence. Further Hot Shoppes contended that Plaintiff's only 
remedy was under the Workmen's Compensation Law, since her injury 


was in the course of her employment. As aforesaid, the verdict of the 
jury was in favor of both Defendants. 

Plaintiff did not move at trial for a directed verdict, which, under 
Rule 50(b) of the Federal Rules of Civil Procedure, is a condition pre- 
cedent to a Judgment N.O.V. (Mutual Benefit Health & Acc. Assoc. v. 
Thomas, 123 F. 2d 353 (8th Cir.); also see 5 Moore, Federal Practice 
Par. 50.80). However, considering the entire record, the Court is 
not persuaded that a Judgment N.O.V. would properly have been su- 
stainable had a motion for directed verdict been made. As a basis for 
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Judgment N.O.V., Plaintiff urges upon the Court that as a matter of law 
the negligence of both Defendants was established. The Court is not so 
persuaded. The Court feels that under the evidence the issue of the 
liability of each Defendant presented a question of fact which was 
properly submitted to the jury. 

Nor does the Court feel that a new trial should be granted here. 

The granting of a new trial is at the discretion of the trial court, to be 
allowed when the Court does not feel that the verdict reflects a fair 


determination of the issues. (Montgomery Ward Co. v. Duncan, 311 U.S. 


243, 351). Here the evidence presented factual questions concerning 
negligence, proximate cause and vicarious liability, and the Court sub- 
mitted the case to the jury with instructions covering these matters 
which the Court feels comprehensively and correctly stated the law. 
Under these circumstances the verdict can not be called unconscionable 
but reflects a reasonable determination of conflicting claims. Therefore 
the Court will not set it aside. 
Plaintiff also contends that it was error for the Court to permit 
Defendant Hot Shoppes to interject as a defense the contention that the 
claim arose as a result of injury incurred in the course of| Plaintiff's 
employment and that it was therefore cognizable only under the Workme's 
Compensation Law. Plaintiff argues that Workmen's Compensation is, so 
to speak, an affirmative defense, which, since it was not raised in Defend- 
ant Hot Shoppes answer to the complaint, could not be rai sed at trial. 
Further, Plaintiff argues that the injury could not have been in the course 
of employment, since it occurred while she was being transported home 
after her working hours, and at a place some distance from the site of 
her employment. 
In respect to the first of these contentions, the Longshoremen's 
and Harbor Workers Compensation Act, (44 Stat. 1424, as amended, 33 
U.S.C. §§901 ff.) which has been adopted as the Workmen's Compensation 
Law of the District of Columbia (D.C. Code, 1951 Edition, /Title 36, Sec- 
tion 501), is by its terms the exclusive remedy for injuries occurring in 
the course of employment (33 U.S.C. §905). As such it is not an affirmative 
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defense, like those enumerated in Rule 8(c) of the Federal Rules of Civil 
Procedure, to be pleaded or waived, but goes to the very jurisdiction of 
the Court (Huhn v. Foley Bros., 221 Minn. 279, 22 N.W. 2d 3; Haddock v. 
Swope, 56 N.M. 782, 251 P.2d 266). Its effect is to withdraw from the 
Court the power to adjudicate the common law liability of a defendant, 
once it is established that Plaintiff's injury is within the scope of the 
statute. 

The next question is whether, as a matter of law, it can be said 
that the injury suffered by the Plaintiff in the instant case was not suf- 
fered within the scope of her employment. The Court is aware of the 
general rule that an injury sustained by an employee while traveling to 
and from work is not usually within the scope of the Workmen's Com- 


pensation Law. (Voehl v. Indemnity Ins. Co., 288 U.S. 162). But the 


courts of this jurisdiction have repeatedly recognized an exception to 

this rule. Where the employer has agreed to, and does furnish the 
employee with transportation, the transportation becomes an incident 

of the contract of employment, and any injuries to the employee while 

so traveling are within the course of the employee’s employment, and 
within the scope'of the Workmen's Compensation Law. (Cardillo v. 
Liberty Mut. Ins. Co., 330 U.S. 469; U.S. Fidelity & Guar. Co. v. Donovan, 
221 F.2d 515, 94 U.S. App. D.C. 377; Ward v. Cardillo, 135 F.2d 260, 77 
U.S. App. D.C. 343). Outside the District of Columbia, the courts, in con- 
struing their own Workmen's Compensation statutes have applied the same 
principle, that is, that when an employer agrees to furnish an employee 
with transportation, such transportation is within the course of the em- 
ployment. In Littlefield'’s Case, (136 Atl. 724 (Me.), the employer had 
agreed to drive his employee, Littlefield, to and from the place of work. 
On the morning in question he was unable to fulfill his agreement, so he 
arranged to have another employee take Littlefield to the job site. After 
having picked up Littlefield, the other employee dropped his car off at a 
garage for repairs, and the two proceeded toward the job site ina car 
driven by a garage mechanic. While they were enroute an accident 
occurred, and Littlefield was killed. The Court held that his death was 
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within the course of employment. See also Guerise v. Decker & Canning 


Co., 159 Atl. 815 (N.J.) and Katz v. Katz, 75 A.2d 57 (Conn. 


these authorities The Court can not hold as a matter of law 


instant case Plaintiff's injuries were not within the course 
ployment. 


). In view of 


. 


that in the 


of her em- 


Lastly the Court feels that no prejudice to Plaintiff resulted from 


the failure of her counsel to offer in evidence that part of Mrs. Virginia 


Radcliff's deposition wherein Mrs. Radcliff states that a su 
against Defendant Kittredge was compromised. 
It is a well established rule that evidence of settleme 


to a suit is inadmissible, since the policy of the law is to fa 


settlements. Even if the Court were, as Plaintiff's counsel 


to adopt the reasoning of the New York courts, the evidence 


it by her 


nt by parties 
vor such 
suggests, 
would still 


have been inadmissible in this action. The New York cases hold that 
where a party to the settlement is a witness in a later suit involving 


the other party to the settlement, evidence of the settlement is admis- 


sible but only to affect the credibility of the witness ( 
260 N.Y. 586, 184 N.E. 104; Schenker v. Bourne, App. Div. 
2d 929). Here, the testimony of Mrs. Radcliff, contained in 


Keet v. 


Murrin, 


102 N.Y.S. 
her deposi- 


tion, with respect to the settlement of her suit against Defendant Kittredge 
had been objected to at the taking of the deposition. The Plaintiff did not 
offer said testimony at the trial and contends that the failure to offer it 


was due to excusable neglect because of hurry and confusion at the time 


of the reading of the deposition at the trial. The only autho 
for the admissibility of the evidence, if it had been offered, 


York Rule announced in Schenker, supra, under which rule 


rity relied on 


is the New 


evidence of 


settlement of another suit would have been allowed to be introduced for 


impeachment purposes. If the subject evidence, admissible 


only for 


purposes of impeachment, had been offered here the objection made to 


it would necessarily have been sustained, since Plaintiff co 
been permitted to impeach her own witness. Consequently, 


uld not have 


Plaintiff's 


request for a new trial on the ground of excusable neglect or inadvertance 


in not offering the evidence cannot be granted. 
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In addition to the points discussed in this opinion, the Court has 
also considered carefully all other assignments of error made by 
Plaintiff's able counsel, but does not feel that individually or collectively 
they justify the Court's granting a new trial. 

IT IS THEREFORE ORDERED, This 6th day of June, 1960, that 
Plaintiff's motion for Judgment N.O.V., or in the alternative for a New 
Trial be, and the same is, hereby denied. 


/s/ Charles F. McLaughlin 
Judge 


NOTICE OF APPEAL 
Notice is hereby given this 30th day of June, 1960, that Mary H. 
Shreve, plaintiff, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered 
on the 6th day of June, 1960 in favor of defendants Hot Shoppe's and 
Charles Kittredge against said Mary H. Shreve, plaintiff. 


/s/ Lyle L. Robertson, 
Attorney for Plaintiff 
ROBERTSON, GRAY & 
MacCUTCHEON, 

417 Southern Building 
Washington 5, D. C. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Appellee, Hot Shoppes, Inc., the questions are: 


1. Did the Trial Court have jurisdiction over the subject matter 
of this cause or was this an action by Appellant against Appellee, Hot 
Shoppes, Inc., her employer, for an injury which arose out of and in the 


course of her employment? 


2. May Appellant be heard to complain of error alleged to have 


been committed in the Trial Court in its instruction to the jury when no 


objections were made to such charge ? 
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For The District Of Columbia Circuit 


No. 15,985 


MARY H. SHREVE, 
Appellant, 


Vv. 


HOT SHOPPES, INC., 
and 


CHARLES KITTREDGE, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF APPELLEE, 
HOT SHOPPE, OF CASE 


The Appellee, Hot Shoppe, respectfully submits this Counter State- 
ment of the Case in view of the extensive record herein and because the 
Appellant, Mrs. Mary H. Shreve, has, in submitting her |Statement of 


—_—_— 


1 Appellee's counsel was informed by Appellant's counsel at one time that Ap- 
pellant, Mrs. Mary H. Shreve, has remarried and is of course n longer known by 
the name Shreve. For the sake of accuracy in the record, this Court might well 
desire that the caption of the case be amended accordingly. 
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the Case, made references to both the Joint Appendix and certain of the 


transcripts and has also referred in part to arguments and summariza- 


tions by counsel as if representative of testimony. The Counter State- 


ment of this Appellee will also serve to supplement and/or correct the 


statement of Appellant. 


Appellant applied for a position of waitress with Appellee Hot 
Shoppe, according to her testimony, in January or February and there- 
after attended a training class at the Meridian Hill Hotel in February or 
March (J.A. 21, 22). Her application was made to the downtown office of 
Appellee (J.A. 21). She was contacted by phone on April 4, 1957 by Mr. 
Franklin. who told her he was the manager of the Hot Shoppes and wanted 
her to come to work (J.A. 22). She was an employee of the Navy Depart- 
ment and was interested in working about three nights a week with the 
Hot Shoppes to make additional money (J.A. 60). She was asked by Mr. 
Franklin to come to work at the Connecticut Avenue Hot Shoppe on the 
evening of his call, April 4, but she told Mr. Franklin she could not 
(J.A. 60). She further testified that she told Mr. Franklin that her parents 
were not keen about her working at night and Franklin then promised her 
that if she would come into work at the Connecticut Avenue Hot Shoppe on 
the following night, April 5, that he would "get me a ride home with the 
manager” (J.A. 60). She stated further that she asked Mr. Franklin to 
call her home and speak with her mother and that Mr. Franklin did so and 
guaranteed the mother that Appellant would have a ride home with the 
Manager, who was a family man (J.A. 60, 61). Relying on this promise, 
she reported to work on the evening of April 5 at the Connecticut Avenue 
Hot Shoppe (J.A. 61). During the course of the evening's work, she made 
inquiry of the hostess, Pauline Brown, respecting her transportation and 
was told that the manager would be unable to take her home because he 
had to work until 5:00 A.M. and that she was to take a taxicab home and 
the Hot Shoppe would reimburse her for the cost of the cab; later, how- 
ever, the hostess told her that she had arranged a ride home for Appel- 
lant with the Radcliffes (J.A. 61). She was introduced to Mrs. Virginia 
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Radcliffe, another waitress working at the Hot Shoppe, by the hostess and 
after the two ladies had finished their duties, she and Virginia Radcliffe 
left the Hot Shoppe building and went out to the parking lot (JA. 61, 62). 
At that point, Virginia Radcliffe introduced Appellant to her husband and 
told her husband she had volunteered to take Appellant home (JA. 62). 
The small child of Mr. and Mrs. Radcliffe was asleep on the back seat of 
the automobile. Appellant observed that the headlights of the Radcliffe 
vehicle were burning as the vehicle approached the intersection where 

the accident occurred (J.A. 62). She also observed that Mr. Radcliffe's 
appearance was perfectly normal and that he had been driving very slowly 
throughout the evening (J.A. 62). 


Pauline Brown (testifying by deposition as a witness for Appellant) 
learned of the arrangement for transportation of Appellant and that the 
manager, Ralph Shutterly, was not going to be able to drive Appellant 
home because of the necessity of his working until about 5:00 A.M. (JA. 
14, 15). Mr. Shutterly told her to get money from the cashier to pay for 
Appellant's cab fare (J.A. 15). The witness also inquired|amongst the 
other waitresses as to whether anyone else lived in Appellant's neighbor- 
hood and Mrs. Radcliffe volunteered to drive Appellant as far as Silver 
Spring and from that point Appellant could catch a taxicab and the wit- 
ness was to get the cab fare for Appellant for this part of her trip (JA. 
15). 


Ralph Shutterly (also testifying by deposition as Appellant's witness) 
stated he was the night manager at the Connecticut Avenue Hot Shoppe and 
Mr. Franklin was the day manager (J.A. 15, 16). He was told by Mr. 
Franklin that he had arranged for the employment of Appellant and wanted 
him (Shutterly) to drive her home (J.A. 16). The witness subsequently 
notified Mr. Franklin by phone that he could not leave the shop as early 
as 1:30 A.M. and that he would give Appellant cab fare (JA. 16). Mr. 
Shutterly told the hostess, Pauline Brown, about this and instructed her to 


get money from petty cash to pay Appellant's cab fare home (J.A. 16). 
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Thereafter. Pauline Brown told him that one of the other waitresses lived 
by Appellant and was going to drop her off (JA. 17). The witness did not 
interfere with this arrangement, feeling that since he had offered to send 
her home ina cab and that if she preferred to travel in the automobile 
with the waitress, that was entirely her privilege (J.A. 18). 


Brenny B. Franklin, called by Appellant as a witness, testified that 
he had been the manager of the Connecticut Avenue Hot Shoppe in April, 
1957 (the witness was still in the employ of the Hot Shoppe but in a differ- 
ent capacity at the time of his testimony) (J A. 64). Mr. Franklin stated 
he had talked by phone with Appellant in an effort to secure her services 
as a waitress at the Connecticut Avenue Hot Shoppe, at which time Appel- 
lant explained to him that there were no buses running as far out as her 
home in the late hours (JA. 64, 65). Mr. Franklin told Appellant that if 
she would come to work that he would have his night manager, or possibly 
a taxicab, take her home at night, after closing (J.A. 65). Subsequently, 


Mr. Franklin asked Mr. Shutterly, the night manager, to either drive 
Appellant home or to pay her taxi fare (J.A. 65). Mr. Franklin stated that 


this conversation took place with Appellant when he was attempting to hire 
her as a waitress and that as a result of the conversation, he did in fact 
hire her in that capacity, to report to work on the evening of April 5 

(J A. 65, 66). 


Virginia Radcliffe (testifying by deposition as a witness for Appel- 
lant) stated that the hostess, Pauline Brown, knew her husband (Mr. Rad- 
cliffe) called for her after closing time because there was no available 
transportation (J.A. 25); that her husband was a licensed operator of an 
automobile (J.A. 25). 


Joseph Thomas Radcliffe, testifying as a witness for Appellant, 
stated that he took the same route in traveling from home to the Hot 
Shoppe to pick up his wife as he was traveling on the return trip (J.A. 72). 


The above summarization of testimony is of course confined to that 
portion relating to the issues between Appellant and Appellee Hot Shoppe. 


5 


The record does disclose that in the Pretrial Proceedings| Appellee, as 

well as the Pretrial Examiner, pointed up the application or possible ap- 
plication of the Longshoremen and Harbor Workers’ Act to the claim of 
Appellant against Appellee (JA. 12). In a supplemental proceeding before 
the Pretrial Examiner, Appellant spelled out her position relative to the 
promised transportation by Appellee Hot Shoppes and attempted to distinguish 
the case from one falling within workmen's compensation law (J.A. 13, 14). 
The Appellant also stipulated that there was no claim being asserted that 
the vehicle operated by Radcliffe was a defective vehicle (JA. 14). 


At the conclusion of the opening statement of Appellant's counsel, 
the Appellee Hot Shoppe moved for a directed verdict on the ground that 
the allegations in the opening statement established as a matter of law that 
Appellant's claim was one for adjudication under the Workmen's Compen- 
sation Act in effect in the District of Columbia. This Motion was denied 
(J.A. 20, 21). Again, at the conclusion of the Plaintiff's case, a Motion 
was made for a directed verdict in favor of Appellee Hot Shoppe and at 


this point, the Motion was predicated upon two grounds: (1) that the 


claim of Appellant against Appellee Hot Shoppe was subject to adjudica- 
tion under the Workmen's Compensation Act; (2) that there was no evi- 
dence upon which Appellant might predicate a contention that Mr. Rad- 
cliffe, the operator of the automobile in which Appellant was a passenger 
at the time of the accident, was an agent for the Hot Shoppe. The Court 
denied this Motion (J.A. 35, 36, 37). At this point, the Appellee Hot 
Shoppe announced that it would stand on its Motion and not offer any 
testimony. Again, at the conclusion of all of the evidence, this Appellee 
renewed its Motion for a directed verdict predicated upon the two grounds 
spelled out above (JA. 38). 


Because of the novel situation, so it seemed to Appellee's counsel, 
of a cause in part being submitted to a jury for determination respecting 
the applicability of the Workmen's Compensation Act, counsel did inquire 
as to whether the Court would permit argument on the subject (J.-A. 38). 
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Though Appellant indicates in her statement of the case, at page 11, 
that upon the submission of requested instructions to the Court that the 
Court stated objections would be had by Appellant, there is no reference 
to any portion of the record to support this statement. Again, at page 11 
of Appellant's statement, it is represented that "objections were made 
to the charge by Appellant,” but this representation would appear to be 
negatived by the record, particularly since the objections of counsel for 
both Appellees are spelled out in this record (J.A.58, 59). 


RULES INVOLVED 


Federal Rules of Civil Procedure 


See —— 


Rule 12(h). Waiver of Defenses. A party waives all defenses 
and objections which he does not present either by motion as 
hereinbefore provided or, if he has made no motion, in his 
answer or reply, except (1) that the defense of failure to 
state a claim upon which relief can be granted, the defense 
of failure to join an indispensable party, and the objection of 


failure to state a legal defense to a claim may also be made 
by a later pleading, if one is permitted, or by motion ; for 
judgment on the pleadings or at the trial on the merits, and 
except (2) that, whenever it appears by suggestion of the 
parties or otherwise that the court lacks jurisdiction of the 
subject matter, the court shall dismiss the action. The 
objection or defense, if made at the trial, shall then be dis- 
posed of as provided in Rule 15(b) in the light of any evidence 
that may have been received. 


Rule 51. Instructions to Jury: Objection. At the close of the evi- 
dence or at such earlier time during the trial as the court 
reasonably directs, any party may file written requests that 
the court instruct the jury on the law as set forth in the re- 
quests. The court shall inform counsel of its proposed action 
upon the requests prior to their arguments to the jury, but the 
court shall instruct the jury after the arguments are com- 
pleted. No party may assign as error the giving or the failure 
to give an instruction unless he objects thereto before the jury 
retires to consider its verdict, stating distinctly the matter to 
which he objects and the grounds of his objection. Opportunity 
shall be given to make the objection out of the hearing of the 
jury. 
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STATUTES INVOLVED 


Title 36, Sec. 501, D. C. Code (1940 Ed.) 


"The provisions of title 33, chapter 18, of the Code of 
Laws of the United States, including all amendments that 
may be made thereto after May 17, 1928, shall apply in re- 
spect to the injury or death of an employee of an employer 
carrying on any employment in the District of Columbia, ir- 
respective of the place where the injury or death occurs; 


eee 


33 U.S.C., Chap. 18, Sec. 905. 


"The liability of an employer prescribed in section 904 
of this title shall be exclusive and in place of all other 
liability of such employer to the employee, his legal repre- 
sentative, husband or wife, parents, dependents, next of kin, 
and anyone otherwise entitled to recover damages from such 
employer at law or in admiralty on account of such aes or 


death, .. .” 


SUMMARY OF ARGUMENT 


The question of jurisdiction of the Court over the subject matter of 
litigation is always open for consideration by the Court. Jurisdiction 


cannot be conferred or waived by the parties. 


The Court should not entertain objections to instructions by the 
Trial Court to the jury where no objection was made at the time of trial. 
The charge,read as a whole, presented each theory espoused by Appel- 
lant and affords no basis for complaint by Appellant. 


The evidence was insufficient to support any contention that the 
motorist, Radcliffe, who was not a party to the litigation, was in fact or 
in law an agent of Appellee, Hot Shoppes. 

The evidence of Appellant was such as to relegate her toa claim 
against the Appellee, Hot Shoppes, under the Workmen's Compensation 
Act for the District of Columbia. Her exclusive remedy, as a matter of 


law, was pursuant to such law. 
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ARGUMENT 


I 


LACK OF JURISDICTION OF THE SUBJECT MATTER 


It appears to Appellee that Appellant's initial contention is answered 
by the provisions of Rule 12(h), Federal Rules of Civil Procedure, where 
it is provided, in part: 


"A party waives all defenses and objections which he does 
not present either by Motion as hereinbefore provided or, if 
he has made no Motion, in his answer or reply, except... 

(2) that, whenever it appears by suggestion of the parties or 
otherwise that the Court lacks jurisdiction of the subject mat- 
ter, the Court shall dismiss the action. The objection or 
defense, if made at the trial, shall then be disposed of as pro- 
vided in Rule 15(b) in the light of any evidence that may have 
been received." 


The subject of jurisdiction of the Court has been treated extensively 


as has the necessity of the Court being satisfied as to its jurisdiction 
throughout the pendency of Litigation before it. Illustrative of the scrutiny 
of the Courts on the very subject is the expression found in the case of 
Hospoder v. United States, 209 F.2d 427 (3rd Cir.), where it is stated: 


‘Although we are of the opinion that, subject to what 
appellant might have shown below, the district court did not 
lack power to grant the type of relief prayed for, we perceive 
compelling grounds for upholding the dismissal. There is in 
this case no jurisdiction as to this appellee to grant the relief 
demanded. It is axiomatic that jurisdiction may not be con- 
ferred or waived by the parties and that courts at every stage 
of the proceedings may and must examine into its existence. 
Mansfield, C. & L.MR. Co. v. Swan, 111 US. 379, 4 S.Ct. 510, 
28 L.Ed. 462. The United States has not here waived its 
sovereign immunity from suit. While one might wish that the 
point had been made,4 it is our duty to raise it on our own 
motion and thus affirm the district court's decision. Forgione 
vy. United States, 3 Cir., 1953, 202 F.2d 249, certiorari denied 
345 U.S. 966, 73 S.Ct. 950, 97 L.Ed. 1384." 


4, Appellee concedes that this was not done.” 
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Also, in the case of Harry E. Kearn v. Standard Oil Company, 228 
F.2d 699 (8 Cir.), the Court stated: 


"No question of jurisdiction was raised by any of |the 
parties in the trial court, and none has been raised in| this 
Court. It is obvious, however, that, unless the plaintiff and 
the defendant Hughes were citizens of different states, the 
District Court was without jurisdiction. Coal Co. v. Blatch- 
ford, 11 Wall 172, 175-176, 20 L.Ed. 179; City of Indianapolis 
vy. Chase National Bank, 314 U.S. 63, 69, 62 S.Ct. 15, 86 L.Ed. 
47; Bunn, Jurisdiction and Practice of the Courts of the United 
States, Fifth Edition, pages 39-40. 


In that complaint it is alleged, in effect, that citizen isa 


resident of Minneapolis, Minnesota. If so, he is a citizen of 


Minnesota. Section 1, Fourteen Amendment to the Constitu- 


tion; Maple Island Farm, Inc., v. Bitterling, 8 Cir., 196 F.2d 
55. In the federal courts jurisdiction must be affirmatively 
shown, and the requisite citizenship of the parties to |give the 
court jurisdiction must be alleged in the complaint. Chicago, 
Burlington & Quincy Railway Co. v. Willard, 220 U.S! 413, 420, 
31 S.Ct. 460, 55 L.Ed. 521; McNutt v. General Motors Accept- 
ance Corp., 298 U.S. 178, 189, 56 S.Ct. 780, 80 L.Ed 1135; 


Illinois Terminal R. Co. v. Friedman, 8 Cir., 208 F.2d 675, 
676; Bunn, Jurisdiction and Practice of the Courts of the 
United States, Fifth Edition, page 41. 


"Rule 12(h) of the Federal Rules of Civil Procedure, 28 
U.S.C.A., provides 'that, whenever it appears by suggestion 
of the parties or otherwise that the court lacks jurisdiction 
of the subject matter, the court shall dismiss the action.’ 


"Lack of jurisdiction of a federal trial court touching 
the subject matter of litigation cannot be waived by the parties 
or ignored by a federal appellate court. Chicago, Burlington 
& Quincy Railway Co. v. Willard, supra, at pages 419-421 of 
220 US. at pages 461-462 of 31 S.Ct., and if jurisdiction does 
not exist the trial court must of its own motion decline to pro- 
ceed in the case. United States v. Corrick, 298 U.S.| 435, 440, 
56 S.Ct. 829, 80 L.Ed. 1263. If a federal district court tries 
a case with respect to which jurisdiction is lacking, |the juris- 
diction of the appellate court, on review, extends only to 
correcting the error of the trial court in entertaining the 
action. United States v. Corrick, supra, at page 440 of 298 
US., at page 831 of 56 S.Ct. A federal appellate court, ina 
case under review, must satisfy itself not only of rr own 


jurisdiction, but also of that of the district court. Mitchell v. 
Maurer, 293 U.S. 237, 244, 55 S.Ct. 162, 79 L.Ed. 338, Illinois 
Terminal R. Co. v. Friedman, supra, 208 F.2d 675, |676." 
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In the case of Page v. Wright, 116 F.2d 449 (7 Cir.), the following 
appears at page 451: 


“Plaintiff's argument is predicated upon the premise 
that the defendant ‘specifically admitted the jurisdictional 
allegations of the complaint.’ This is an overstatement of 
defendant's admission. Defendant's admission was that the 
court had jurisdiction. Nothing was admitted regarding the 
factual allegations of the complaint upon which jurisdiction 
was claimed. In other words, the defendant admitted no facts 
from which the court could say, as a matter of law, that 
jurisdiction existed. Defendant's answer amounted to nothing 
more than consent on his part that jurisdiction be taken. As 
we shall later point out, jurisdiction can not be conferred in 
this manner.” 


Thereafter, at page 453 of the opinion, it is stated: 


"From the authorities referred to, the conclusion seems 
inescapable that the duty devolves upon the court ‘at any time’ 
the jurisdictional question is presented to proceed no further 
until that question is determined. It can not be conferred by 
agreement, consent or collusion of the parties, whether con- 
tained in their pleadings or otherwise, and a party can not be 
precluded from raising the question by any form of laches, 
waiver or estoppel. So, in the instant case, if the parties 
jointly or singly had consented or agreed to jurisdiction, it 
would have been of no avail in face of the fact that the ques- 
tion was forcibly and directly called to the attention of the 
court. The answer of the defendant conceding jurisdiction 
amounted to no more than consent, and as seen, jurisdiction 
can not be thus conferred irrespective of whether the consent 
was the result of an honest mistake or otherwise." 


There certainly can be no question but that the provisions of 
Title 36, Sec. 501, Code of Laws for the District of Columbia (1940 ed.) 
and Title 33, US.C., Chapter 18, Sec. 905 make applicable to the Dis- 
trict of Columbia the provisions of the Longshoremen and Harbor 
Workers Act as the workmen's compensation law for the District of 
Columbia and provide for the exclusive remedy of an injured employee 


against her employer. Lindsay, et al. v. George Washington University, 
108 U.S. App. D.C. 49, 263 F.2d 495; Thomas, et al. v. Central Lines 


———e—ees 
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a corporation, 105 U.S. App. D.C. 49, 263 F.2d 495; Keffer v. 
Capital Transit Co., Inc., 87 U.S. App. D.C. 13, 183 F.2d 808. 


Rule 15(b), Federal Rules of Civil Procedure, referred to above, 


is likewise applicable in connection with the instant allegation of error 
charged by Appellant. In this connection, it is to be borne in mind that 
all of the evidence relating to the employment of Appellant by Appeliee 
and the arrangements for transportation was introduced by |Appellant. 
Though it is believed that the pleadings herein did raise the issue that 
the liability, if any, of this appellee to the Appellant, would be under the 
Workmen's Compensation Act, still, in view of the issue being squarely 
placed before the Court by Appellant's proof, she can hardly be heard 
to complain at this point respecting consideration of the issue. As 
demonstrated above, the issue goes to the very jurisdiction of the Court 
and must be considered at any point in the litigation. 


Appellant attaches a finality to the ruling of the Trial Judge on a 
Motion for a directed verdict which is unsupported by the rules or deci- 
sions. Both the Federal Rules of Civil Procedure and the decisions of 
this Court encourage the submission of cases to a jury because of the 
power vested in the Trial Court to reconsider all legal issues after the 
jury's decision, pursuant to Rule 50, Federal Rules of Civil Procedure. 
The ruling of the Trial Judge on the several Motions of the) Appellee for 
a directed verdict meant no more than that the Trial Judge] was of the 
opinion that factual issues existed which required determination by the 
jury. Appellant made no Motion for a directed verdict, though, in her 
brief, it is argued as if such a Motion was made by Appellant, and 
granted. 


In the Memorandum opinion of the Trial Judge, filed at the time of 
the denial of Appellant's post-trial Motions, the following language 
appears at page 3: 


"Plaintiff also contends that it was error for the Court 
to permit Defendant Hot Shoppes to interject as a defense 
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the contention that the claim arose as a result of injury incur- 
red in the course of Plaintiff's employment and that it was 
therefore cognizable only under the Workmen's Compensation 
Law. Plaintiff argues that Workmen's Compensation is, so to 
speak, an affirmative defense, which, since it was not raised 
in Defendant Hot Shoppes answer to the complaint, could not 
be raised at trial. 


“In respect to the first of these contentions, the Long- 
shoremen's and Harbor Workers Compensation Act, (44 Stat. 
1424, as amended, 33 U.S.C. §§901 ff.) which has been adopted 
as the Workmen's Compensation Law of the District of Colum- 
bia (D.C. Code, 1951 Edition, Title 36, Section 501), is by its 
terms the exclusive remedy for injuries occurring in the 
course of employment (33 U.S.C. § 905). As such it is not an 
affirmative defense, like those enumerated in Rule 8(c) of the 
Federal Rules of Civil Procedure, to be pleaded or waived, 
but goes to the very jurisdiction of the Court (Huhn v. Foley 
Bros., 221 Minn. 279, 22 N.W. 2a 3; Haddock v. Swope, 56 
NW. 782, 251 P. 2d 266). Its effect is to withdraw from the 
Court the power to adjudicate the common law liability of a 
defendant, once it is established that Plaintiff's injury is 
within the scope of the statute.” 


0 


THE CHARGE OF THE COURT TO THE JURY 


The record is barren of any objections by Appellant to the charge 


of the Court to the jury. Neither at the conclusion of the Court's instruc- 
tion (JA. 58, 59) nor after the Court had, in response to a note received 
from the jury, repeated a portion of the instruction, did Appellant voice 
any objection to the charge or portions thereof as required by the deci- 
sions of this Court and Appellant cannot now be heard to so complain. 

(J A. 84, 85). 


On this subject, this Court has spoken in both criminal and civil 
cases. In the case of Villaroman v. United States, 87 U.S. App. DC. 
240, 184 F.2d 261, this Court stated at page 241 of its opinion: 


"In assigning error as to any part of a charge, or for 
any omission therefrom, as for failure to charge in accord- 
ance with a request, it is essential that a distinct objection 
be stated, with the ground upon which it is based. Mundy v. 
United States, 1949, 85 U.S. App. D.C. 120, 176 F.2d 32; 
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Felton v. United States, 1948, 83 U.S. App. D.C. 277, 170 
F.2d 153, certiorari denied 335 U.S. 831, 69 S.Ct. 18, 
93 L.Ed. 385; United States v. Sutter, 7 Cir., 1947, 160 F.2d 
754. The requirement is for the sound and practical purpose 
of affording the court an opportunity to make any additions or 
corrections that may be deemed appropriate before the jury 
retires to consider of its verdict. Cf. Palmer v. Hoffman, 
1943, 318 U.S. 109, 119, 63 S.Ct. 477, 87 L.Ed. 645, 144 A.LR. 
719; Stilwell v. Hertz Drivurself Stations, 3 Cir., 1949, 174 
F.2d 714, 715. A failure to make objections to the charge de- 
prives a judge of the final opportunity for consideration and 
action which may avoid serious error resulting in a futile 
trial. So, in fairness to the Court, the parties, and the ad- 
ministration of justice itself, there should be compliance with 
the rule. It was not followed in this case. Therefore, we 

must hold the assignment of error invalid." 


In the case of Ersler v. T. F. Schneider Corp., 88 U.S. App. D.C. 
371, 188 F.2d 1022, this Court stated at page 371 of its opinion: 
"As for the law, it was covered in the court's charge to 
the jury in substantial accord with instructions requested in 
behalf of plaintiff. In any event, there was no objection to any 
part of the charge. Under those circumstances, we do not now 
feel justified in reviewing it. Fed.R.Civ.P. 51, 28 U.S.CA.; 
Palmer v. Hoffman, 1943, 318 U.S. 109, 63 S.Ct. 477, 87 L.Ed. 
645; Frasca v. Howell, 1950, 87 U.S. App. D.C. 52, 182 F.2d 
703." 
As this Court has held, the language contained in Rule 51, Federal 
Rules of Civil Procedure is certainly specific on this subject. The 
pertinent portion of the Rule herein referred to reads as follows: 
"|. No party may assign as error the giving or the failure 
to give an instruction unless he objects thereto before the 


jury retires to consider its verdict, stating distinctly the 
matter to which he objects and the grounds of his objections 


Though Appellee’s position in the trial court was that there existed 
only questions of law, and Appellee still so maintains, it certainly must 
be stated that the charge of the Trial Judge to the jury, read as a whole, 
fully summarized the contentions of the several parties and correctly 
stated the law. Even at this late point in the case, Appellant fails to be 


specific in her charges of error. 


m 


THE SUBJECT MATTERS OF AGENCY AND WORKMEN'S 
COMPENSATION LAW 
It is noteworthy that Appellant does not deny that Mr. Radcliffe 
was a licensed motor vehicle operator and the Court's attention is 
invited to the concession of Appellant prior to trial, as set forth in 
the supplementary pretrial statement, that she made no claim that 
the Radcliffe automobile was defective in anywise. 


It seems to Appellee, as urged upon the Trial Judge, though 


unsuccessfully , that this left the question of the sufficiency of the 


evidence to establish an agency relationship between the Appellee and 
the motorist Radcliffe. Though the Trial Judge, in accordance with 
Appellant's urging, submitted this question to the jury, it is urged 

by Appellee that on this record that there was no factual issue. In 

the alternative, Appellee asserts that the jury verdict resolved any 

such factual issue on the question as may have existed. The instructions 
of the Trial Judge on the subject matter were in accordance with the 

law of agency as set forth in the American Law Institute's Restate- 
ment of the Law, Agency, Sections 1, 2 and 14 and further, in full accord 
with the decision of this Court in the case of Rabenovets v. Crossland, 
et al, 78 U.S. App. D.C. 54, 137 F.2d 54. In that case, this Court 
reversed a judgment that had been entered in favor of the Plaintiff 
against the corporate Defendant. The action grew out of an automobile 
accident and the corporate Defendant was contending in this Court 

that there was no evidence that the individual was engaged in its 
business at the time of the accident and no evidence that, even if he 

was so engaged, that the corporate Defendant had any such control or 
right of control over his manner of driving his brother's automobile 

as would subject it to responsibility for his negligence. At page 55 of 
the opinion this Court stated: 
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"|, . It is not quite clear whether the first of these 
contentions is correct, but the second is certainly 
correct. There was evidence that when Harold 
Rabenovets acted as a salesman for the corporation 
he was a ‘freelance’ salesman, entitled to go where |he 
pleased when he pleased and as he pleased. There was 
no evidence to the contrary. It follows that the judg; 
ment as to the corporation must be reversed. Phelps 
v. Boone, 62 App. D.C. 308, 67 F.2d 574; P. F. Collier 
and Son Co. v. Hartfeil, 8 Cir., 72 F.2d 625, 629 . . ." 
It seems to Appellee that it is apparent on this record that it did 

not have control over the motorist Radcliffe at the time and place of 
the accident nor did it have the right to control him in the) manner of 
the operation of his vehicle at the time and place of the accident. In 
fact, it seems apparent, or at least a reasonably deductible inference 
from the evidence, that Radcliffe could well have refused, when 
Appellant was introduced to him by his wife, to have acquiesed in 
driving Appellant home. The route being followed by the motorist 
Radcliffe at the time of the accident was the same route that he 

had utilized in driving to Appellee’s place of business earlier in the 
evening. The Appellant had the full benefit of consideration of this 
issue by a jury and submits no cognizable basis for a conclusion by 


this Court of error on this subject. 


It was apparently this issue, that of agency, which the jury 
considered in determining ultimately the non-liability of Appellee to 
Appellant. After deliberating for some time, the jury requested that 
the Court again define agency for their benefit. Such action on the 


part of the jury certainly resolved the alleged factual issue on this 


subject, for which Appellant so strenuously contended in the trial. 


The legal problem which received the most attention during the 
course of the trial reduced itself to a question of whether|the Appellant 
suffered an injury which arose out of and in the course of her employ- 
ment and as a consequence was relegated, insofar as Appellee Hot 
Shoppe was concerned, to the presentation of a claim under the Workmen's 
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Compensation Act. Appellee has treated above the authorities dealing 
with the question of jurisdiction in connection with this same subject 
and also the authorities establishing the exclusive remedy feature of 
such a claim and does not consider it desirable to repeat these matters. 


In the case of United States Fidelit & Guaranty Co., a corporation, 
vy. P. J. Donovan, Deputy Commissioner , 94 U.S. App. D. C. 377, 221 
F.2d 515, this Court discussed the previous holdings of the Supreme 
Court of the United States, as well as this Court, on the subject matter 
of the compensability of injuries sustained while an employee was going 
to and coming from work. As stated by this Court in its opinion, at 
page 379: 


“Ordinarily ‘injuries sustained by employees when 
going to or returning from their regular place of work 
* * *’ are not compensable > but there are a number of 
exceptions to that rule.® One is that where the employer 
has undertaken to provide the transportation, either 
directly’ or by money payments in lieu of transportation, 
the travel is an incident of the employment. In determin- 
ing whether there is such an undertaking, it is necessary 
to examine the ‘nature and circumstances of the particular 
employment * * id 
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“5 Voehl v, Indemnity Ins. Co., 1933, 288 US. 162, 169, 53 S.Ct. 380, 382, 77 
L.Ed. 676: and see Clark v. Commercial Casualty Co., 5 Cir., 1938, 95 F.2d 58; 
Morgan v. Hoage, 1934, 63 App. D.C. 355, 72 F.2d 727: Guivarch v. Maryland 
Casualty Co., 5 Cir., 1930, 37 F.2d 268. 

6 tn ward v. Cardillo, 1943, 77 U.S. App. D.C. 343, 345, 135 F.2d 260, 262, 
we recognized four exceptions to the general rule as stated in the Voehl case: 
(1) where the employment reauires the employee to travel on the highways; 

(2) where the employer contracts to and does furnish transportation to and from 
work: (3) where the employee is subject to emergency calls; (4) where the em- 
ployee uses the highway to do something incidental to his employment. with the 
knowledge and approval of the employer. See Lake v. City of Bridgeport, 1925, 
102 Conn. 337, 128 A. 782: Proctor v. Hoage, 1935, 63 App. D.C. 153, 81 F.2d 
555. 


Ward v. Cardillo, 1943, 77 U.S. App. D.C. 343. 135 F.2d 260: Reeves v. 
Liberty Mutual Ins. Co., D.C. N.D. Tex. 1943, 50 F.Supp. 772. 


8 Cardillo v. Liberty Mutual Ins. Co., 1947, 330 U.S. 469, 484, 67 S.Ct. 801. 
91 LEd. 1028. 


® 330 U.S. at page 479, 67 S.Ct. at page 807.” 
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In the case of United States Fidelity & Guaranty Co, v. Donovan, 


cited supra, it had been shown by evidence that the job superintendent 

on a construction project at Clinton, Maryland had directed a shop 
steward to go to the Union Hall in the District of Columbia and hire 
additional laborers; that the shop steward arranged for the hiring of 

two laborers and at the time of this hiring the steward arranged for the 
transportation of one of these laborers to and from the job daily. In 

its opinion, this Court affirmed the award rendered by the Deputy 
Commissioner in favor of the deceased employee's widow and commented 
that the decision was not being predicated on the wage agreement alone, 
which merely provided for the payment of travel expenses, for this was 
only one circumstance of the employment. 


At page 380 of the opinion, this Court states: 


"Thus, Hunter was specifically instructed by the job 
superintendent to arrange for the hiring of two laborers, 
one of whom was Blackburn. In view of his testimony 
that because of the distance of the job site from the hiring 
hall 'we have to make some arrangements to get them on 
the job,’ the Deputy Commissioner could well have|concluded 
that Hunter had the incidental authority to arrange |for trans- 
portation if the new employee had no other means of reach- 
ing the job. This being so, it follows that the travel arrange- 
ment between Blackburn and Hunter was not merely an 
arrangement of convenience between two co-employees; 
rather, it was an arrangement necessary to effectuate the 
employment of Blackburn, which was made by Hunter in 
behalf of and as an agent of the employer." 


The facts in the instant case which lend themselves to the exception 
to the general rule would include the following: 


(1) The Appellant was a young woman who lived in Mary- 
land and was employed to work in the District of 
Columbia; 


(2) The hours of her employment commenced in the late 
afternoon and extended to 1:30 A.M., at which time 
there was no transportation by street car or bus avail- 
able to her for the latter portion of her trip home; 
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(3) The Appellee had a real need for the Appellant's serv- 
ices as a waitress as there was a shortage of help; 


(4) Appellee’s manager , whose authority was not questioned 
by Appellant or Appellee, recognized each of the above 
items and promised to furnish transportation, both to 
Appellant and one of her parents. 


In the case of Cardillo v. Liberty Mutual Ins. Co., 330 U.S. 469, 
67 S.Ct. 801, 91 L.Ed. 1028, the Court uses this significant language 


in its opinion, at page 480: 


"There are no rigid legal principles to guide the 
Deputy Commissioner in determining whether the employer 
contracted to and did furnish transportation to and from 
work. ‘No exact formula can be laid down which will auto- 
matically solve every case.’ Cudahy Packing Co. v. Parra- 
more, 263 US 418, 424, 68 L ed 366, 369, 44 S Ct 153, 30 
ALR 532, 23 NCCA 744; Voehl v. Indemnity Ins. Co. of 
N.A. supra (288 US 169, 77 L ed 680, 53 S Ct 380, 87 ALR 
245). Each employment relationship must be perused to 
discover whether the employer, by express agreement or 
by a course of dealing, contracted to and did furnish this 
type of transportation. For that reason it was error for 
the Court of Appeals in this case to emphasize that the 
employer must have control over the acts and movements 
of the employee during the transportation before it can be 
said that an injury arose out of and in the course of employ- 
ment. The presence or absence of control is certainly a 
factor to be considered. But it is not decisive. An employ- 
er may in fact furnish transportation for his employees 
without actually controlling them during the course of the 
journey or at the time and place where the injury occurs. 
Ward v. Cardillo, 77 App DC 343, 135 F2d 260, supra. 
And in situations where the journey is in other respects 
incidental to the employment, the absence of control by 
the employer has not been held to preclude a finding that 
an injury arose out of and in the course of employment. 
See Cudahy Packing Co. v. Parramore, 263 US 418, 68 
L ed 366, 44 S Ct 153, 30 ALR 532, 23 NCCA 744, supra; 
Voehl v. Indemnity Ins. Co. of N. A. 288 US 162, 77 Led 
676, 53 S Ct 380, 87 ALR 245, supra. 


Indeed, to import all the common law concepts of control 
and to erect them as the sole or prime guide for the Deputy 
Commissioner in cases of this nature would be to encumber 
his duties with all the technicalities and unrealities which 
have marked the use of those concepts in other fields. 
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See National Labor Relations Bd. v. Hearst Publications, 
supra (322 US 120, 121, 125, 88 L ed 1178, 1179, 1181, 64 
S Ct 851); Hust v. Moore-McCormack Lines, 328 US 707, 
723-725, 90 L ed 1534, 1543, 1544, 66 S Ct 1218. That we 
refuse to do. 'The modern development and growth of 
industry, with the consequent changes in the relations of 
employer and employee, have been so profound in char- 

acter and degree as to take away, in large measure, the 
applicability of the doctrines upon which rest the common 
law liability of the master for personal injuries to a Servant, 
leaving of necessity afield of debatable ground where a good 
deal must be conceded in favor of forms of legislation, calcu- 
lated to establish new bases for liability more in harmony 
with these changed conditions.’ Cudahy Packing Co. v. 
Parramore, supra (263 US 423, 68 L ed 369, 44 S Ct 153, 

30 ALR 532, 23 NCCA 744). 


Nor is there any other formal principle of law which 
would invalidate the choice made by the Deputy Commission- 
er in this instance. The fact that Ticer was not being paid 
wages at the time of the accident is clearly immaterial. 
Cudahy Packing Co. v. Parramore (US) supra. And it is 
without statutory consequence that the employer here 
carried out his contract obligation to furnish actual trans- 
portation by paying the travel costs and allowing the jemploy- 
ees like Ticer to make the journey by whatever means they 
saw fit. To be sure, there are many holdings to the effect 
that, where the employer merely pays the costs of trans- 
portation, an injury occuring during the journey does not 
arise out of and in the course of employment; there must 
be something more than mere payment of transportation 
costs. But assuming those holdings to be correct and 
assuming the Deputy Commissioner's findings in this case 
to be justified, there is more here than mere payment of 
transportation costs. It was found that Ticer's employer 
paid the costs as a means of carrying out its contract obli- 
gation to furnish the transportation itself. Where there is 
that obligation, it becomes irrelevant in this setting whether 
the employer performs the obligation by supplying its own 
vehicle, hiring the vehicle of an independent contractor, 
making arrangements with a common carrier, reimbursing 
employees for the use of their own vehicles, or reimbursing 
employees for the costs of transportation by any means they 
desire to use. In other words, where the employer has pro- 
mised to provide transportation to and from work, the 
compensability of the injury is in no way dependent upon 
the method of travel which is employed. From ees ieee 
standpoint, the employer is free to carry out its transporta- 


tion obligation in any way the parties desire; and the rights of 
the employees to compensation are unaffected by the choice 
made." 
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In the case of Ward v. Cardillo, et al, 77 U.S. App. D.C. 343, 135 
F.2d 260, this Court recognized the factual situation as falling within 
the second exception to the general rule referred to above - i.e., where 
the employer had contracted to and did furnish transportation to and 
from work. The Court stated, at page 345: 


“The instant case clearly falls within the second 
exception. As we have seen, the employer furnished trans- 
portation in lieu of a requested increase in salary. In 
effect he said to the employee: ‘Instead of paying you $5.00 
a week additional I shall save you $5.00 a week that you are 
now zeaetiee to spend, and to this end shall instruct my 
truck driver to pick you up at your home in the morning 
and drive you back home in the evening.’ In carrying out 
this agreement with respect to the morning travel, the truck, 
by reason of the rules of the road, could stop only on the far 
side of the highway upon which appellant lived. This involved 
the necessity of appellant's crossing the road and subjecting 
himself to the risks attendant to such crossing. We think these 
risks were incident to transportation in the truck, were 
assumed for the mutual convenience of the parties, and hence 
arose out of and in the course of the employment.” 


The Trial Court concluded that the evidence in this case on this 


subject raised issues of fact despite the urging of this Appellee that the 


issue was entirely one of law. Appellee’s view in that regard, with all 
due respect to the Trial Judge who presided, has not changed. 


It is urged by Appellee that these authorities clearly controlled 
the factual situation in this cause and required a conclusion on the part 
of the Trial Judge as a matter of law. 


By reason of the authorities cited above, it must be Appellee's 
position that this Court should, at the outset , examine this appeal to 
determine its own jurisdiction of the appeal insofar as Appellant and 
Appellee , Hot Shoppe, are involved. This Appellee was convinced 
throughout the trial of the lack of jurisdiction of the Trial Court but 
unsuccessfully urged this position. The record in this case demonstrates 
that Appellant , through her counsel, urged the Trial Court that factual 
questions existed which required submission of the case to the jury 
(Tr page 9; Tr VI, pages 57-60). 
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Appellant's position before this Court now amounts to a complaint 


of error arising out of a predicament created by the position which 


Appellant formerly took in the Trial Court. 


CONCLUSION 


Appellee respectfully submits that this Court should dismiss this 
appeal as to it on the ground that the Trial Court lacked jurisdiction 
and that consequently this Court lacks jurisdiction because the injury 
of Appellant arose out of and in the course of her employment, or 
this Court should affirm the verdict of the jury as rendered. 


Respectfully submitted, 


WILLIAM E. STEWART, 
RICHARD W. GALIHER 
1215 - 19th Street, N.|W. 
Washington, D.C. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Appellee, Charles Kittredge, the questions 


1. May the Appellant be heard to complain of error 
alleged to have been committed in the Trial Court in its 
instructions to the jury when no objections were made to 


such charge? 


2. Did the Trial Court properly exercise its dis- 
cretion in denying the Appellee's motion for a new trial 
as to the Appellee, Kittredge, where there was ample 
evidence supporting Appellee, Kittredge's side of the 
case, where there was conflicting evidence, where there 


were factual issues to be decided by the jury and the Appel- 


lant was content to have the jury decide these factual issues. 


UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 15,985 


MARY H. SHREVE, 
Appellant, 


Vv. 


HOT SHOPPES, INC. 
and 
CHARLES KITTREDGE, 

Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE , CHARLES KITTREDGE 


COUNTER STATEMENT OF APPELLEE, CHARLES KITTREDGE 


The Statement of the Case by Appellant, Mrs. Mary) H. Shreve, in 


her brief contains statements of fact totally unsupported by the record, 


and makes references to exhibits, which are not contained in the Joint 
Appendix, although in her designation of portions of the record to be 
printed in Joint Appendix, she designates all exhibits. Contrary to her 
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designations, none of the many exhibits are contained in the Joint Appendix. 
This Appellee relied on Appellant's designation that all exhibits would be 
included in the Joint Appendix. It is this Appellee's opinion that certain 
exhibits are necessary to correctly portray the record before the trial 
court, including Plaintiff's Exhibit #26a,b,c,d,e & f, being photographs 
by investigating police officers; Plaintiff's Exhibit #25, police report; 

and Defendant's Exhibits 2 & 3 - photographs of the scene of the accident. 


The statement of the case of Appellant should be corrected and 


supplemented as follows: 


Appellant was a passenger in an automobile owned and operated 
by Joseph T. Radcliff (as agent of Appellee Hot Shoppe, she claims) 
traveling in an easterly direction on Missouri Ave., N.W., Washington, 
D. C.. when the vehicle at the intersection of 13th St., N.W., struck 
the vehicle owned and operated by the Appellee Kittredge in a northerly 
direction on 13th St., N.W., about 2 a.m. on April 6, 1957 (J.A. 4-10). 


The Appellant, through her counsel, read three paragraphs of a 
letter from the Government of the District of Columbia, Department of 
Highways and Traffic, Bureau of Traffic Engineers and Operations, dated 
January 18, 1960, which had been stipulated by counsel, and stated that 
on April 6, 1957 that from 1:00 a.m. to 6:00 a.m., there was a flashing 
red light on Missouri Avenue and a flashing amber light on 13th Street, 
N.W., and that according to their records there was no malfunction of 
the equipment and no changes made of the equipment on that date 
(J.A. 22-23). 


The Appellant , Mrs. Shreve, stated that the Radcliff automobile 
did not stop for the flashing red light before entering the intersection 
and in response to a question stated that she did not notice any change 
in Radcliff’s speed up to the time of the accident as he was traveling 
through the block (J.A. 63). 


Police Officer Private Charles R. Wright of the Accident Investiga- 
tion Unit for the District of Columbia, who investigated the accident, was 
called as a witness by the Appellant. He stated that at the time of the 


3 


accident, a flashing yellow light controlled 13th Street, N.W., and a flash- 
ing red light controlled east bound traffic on Missouri Avenue (J.A. 66-71); 
that the surface of the streets were macadam and the condition was wet 
(J.A. 66); that the designated speed limit for this area at the time of the 
accident was twenty-five (25) miles per hour; that Mr. Kittredge told 

him at the scene of the accident that he was travelling twenty (20) miles 


per hour, his estimated speed, at the first time he saw danger and he 


estimated the speed of the Radcliff automobile at fifty (50) miles per 

hour (J.A. 67); that Mr. Kittredge told him that when he first saw the 
Radcliff automobile, that the Radcliff automobile was about sixty (60) 

feet away and at that time, Kittredge was just north of the intersection 
when he saw the Radcliff automobile coming at a high rate of speed and 
he immediately applied his brakes (J.A. 71). The Police Officer drew a 
diagram on the blackboard of the intersection (J.A. 70). With respect to 
the damages to the car, he stated that the damage was to the left front 

of Mr. Kittredge's car and to the right front of Mr. Radcliff's car and 
that there was also damage to the left side of Kittredge's car and the 
right side of Radcliff's car that had come from the ricochet after the 
accident, and that the initial impact of the front of the cars had spun 
them around so they struck each other on the sides (J.A. 70). He further 
identified six (6) photographs which were taken of the automobiles at 

the scene of the accident and were marked Plaintiff's Exhibits No. 26 (a) 
through (f) and were received in evidence. The officer also stated that 
the only skid marks were twenty (20) feet overall skid on Mr. Kittredge’s 
automobile with fifteen (15) feet in the intersection and six (6) feet prior 
to entering the intersection (J.A. 69); that both 13th Street and Missouri 
Avenue were forty (40) feet wide at the intersection and the point of im- 
pact was found to be fifteen (15) feet north of the south curb of Missouri 
Avenue and twenty-six (26) feet east of the west curb of 13th Street; he 
identified a photostatic copy of the official police report and the same was 
marked as Plaintiff's Exhibit No. 25 (J.A. 66-67). This was later offered 
into evidence by the Plaintiff or the Appellant and the same was admitted. 


4 


This police report indicated, "no improper driving" on the part of the 
Appellee, Kittredge, and also noted that Radcliff had "failed to yield 
R.O.W. (the vehicle)", as a driver violation and listed a Robert Brisbane 


as a witness. 


The Appellant in her statement of the case refers to Walter Roy 
Ostrom, a witness in the case below as a traffic accident analyst and 
consultant and qualified as an expert witness, but has cited nothing in the 
record in the Joint Appendix to support such statement of fact, nor to sup- 
port some other allegations made therein. This witness did testify that 
he appeared near the scene of the accident on February 25, 1959 almost 
two years after the accident, and made certain measurements and obser- 
vations (J.A. 26 and 27). However, the police officer, Wright, had testified 
that the area of the accident had changed since the accident (J.A. 72). With 
reference to the visibility from one hundred twenty-seven (127) feet south 
of the intersection on 13th Street, the witness for the Appellant, Walter 
Roy Ostrom, stated that on February 25, 1959, almost two years after the 
accident, on cross-examination, that his automobile was stopped right at 
the curb when he made this observation and that he did not continue mak- 
ing his observation in a moving car (J.A. 31). Also that the trees, parked 
cars, the anchor fence, and a seventeen (17) foot embankment did not have 
any effect on visibility (J.A. 31-33). 


The Appellee, Charles John Kittredge, testified that he was proceed- 
ing north on 13th Street from Arkansas Avenue and had orange lights for 
the twenty to thirty blocks to Missouri Avenue; that he had reduced his 
speed for all these lights to about twenty (20) miles per hour; that as he 
approached Missouri Avenue, he noticed that there was a red light for 


traffic going east and west on Missouri Avenue; that as he approached 


the intersection, a car suddenly came from his left on Missouri Avenue, 
without stopping through the flashing red light and struck his car a little 
in front of the left door by the driver's side; that he estimated the speed 
of this automobile, which was driven by Radcliff, to be fifty (50) miles per 
hour; (J.A. 73); he proceeded to the blackboard, where the police officer 


5 


had drawn a diagram and illustrated with his testimony his version of the 
accident. He stated that there were automobiles parked along the south 
side of Missouri Avenue, heading in towards the fence, which would be 
on his left from which the Radcliff automobile approached (J.A. 74). That 
he was just about entering the crosswalk when he saw the) Radcliff auto- 
mobile approaching from around the parked automobiles approximately 
fifteen or twenty feet before the crosswalk line for Missouri Avenue 
(J.A. 74-75). That as soon as he saw this automobile, he| applied his 


brakes because he could see from the speed that Radcliff was coming 
that he would not stop for the flashing light (J.A. 75). That the Radcliff 
automobile never changed its speed up to the point of the) collision (J.A. 


75). That a car which was coming south on 13th Street had two occupants 
in it and came to the scene and helped administer first aid to the three 
people who were injured (J.A. 75); that he had not known |these two oc- 
cupants of the automobile before the accident and had not seen them since 
except at criminal hearings arising from the accident; that he remained 
on the scene of the accident, between a half hour to an hour while the 
police were investigating; that he observed the working of the traffic 
lights while he was there; that the traffic lights continued to blink orange 
for north and south traffic on 13th Street and flashed asl 

west traffic on Missouri Avenue (J.A. 76). 


for east and 


The testimony of the Appellee, Kittredge, was corroborated by two 
disinterested witnesses, Robert John Brisbane, Jr., and |his brother, 
James Austin Brisbane, who testified that they were proceeding south on 
13th Street, prior to the accident, on their way to work, approaching 
Missouri Avenue, N.W.; that the Kittredge automobile was approaching the 
intersection at about twenty (20) to twenty-five (25) miles per hour and at 
about the same speed that they were approaching the intersection and that 
they noticed the Radcliff automobile coming in an easterly direction on 
Missouri Avenue at a fast rate of speed approximately twice as fast as 
the Kittredge automobile; that the Radcliff automobile did not stop and 
went right through the red blinking light and struck the Kittredge automobile; 
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that on the southwest corner of the intersection and on the south side of 
Missouri Avenue, automobiles were parked diagonally in an area there 
before the hill rises sharply and that there were trees and an anchor 
fence, as well as the automobiles in that area; that the lights were flash- 
ing yellow for north and south pound traffic on 13th Street and flashing 
red for east and west bound traffic on Missouri Avenue (J.A. 77-84). 


The defendant,Appellee, introduced Exhibits No.s 2 and 3 which 
were photographs of the scene of the accident in about two or three weeks 


after the accident, which had been taken at the request of the Appellant 
and had been stipulated to at pretrial (J.A. 13). 


At the close of all of the testimony, the Appellant was content to 
submit the issues of negligence as to the Appellee, Kittredge, to the jury 
and made no motion for a directed verdict and, in fact, urged the Court 


that the matter was an issue for the jury. 


Prior to the argume nt of all counsel to the jury, the Appellant had 
submitted certain written instructions to the Court, which the Court had 
read and notified counsel and had written on the instructions that the same 
were denied for the reason that the same are covered in general effect in 
Court's instructions (J.A. 89-90). This was all done prior to the argu- 
ment of counsel to the jury and prior to the Court's charge to the jury. 


Appellant states in her statement of the case that after the Court 
had charged the jury that objections were made by the Appellant. How- 
ever, this is incorrectly stated as no objections were made by the Appel- 
lant to the jury’s charge as shown by the record in this case (J.A. 58-59). 


RULES INVOLVED 


Federal Rules of Civil Procedure 
Rule 51. Instructions tothe Jury: Objection. At the close 
of the evidence or at such earlier time during the trial 
as the Court reasonably directs, any party may file 
written requests that the Court instruct the jury on the 
law set forth in the requests. The Court shall inform 
counsel of its proposed action upon the requests prior 
to the arguments to the jury, but the Court shall instruct 
the jury after the arguments are completed. No party 
may assign as error the giving or the failure to give 
an instruction unless he objects thereto before the jury 
retires to consider its verdict, stating distinctly the 
matter to which he objects and the grounds of his ob- 
jection. Opportunity shall be given to make the objec- 
tion out of the hearing of the jury. 


REGULATIONS INVOLVED 


Traffic and Motor Vehicles Regulations of the District of, Columbia on 
April 6, 1957: 


Whenever flashing red or yellow signals are used 
they shall require obedience by vehicular traffic as fol- 
lows: 


(a) Flashing red (stop signal) — When a red lens 
is illuminated with rapid intermittent flashes, drivers 
of vehicles shall stop before entering the nearest| cross- 
walk at an intersection or at a limit line when marked, 
or, if none, then before entering the intersection,| and 
the right to proceed shall be subject to the rules appli- 
cable after making a stop at a "Stop” sign. 


(b) Flashing yellow (caution signal) — When a 
yellow lens is illuminated with rapid intermittent flashes, 
drivers of vehicles may proceed through the intersection 
or past such signal only with caution. 


Section 48. Vehicles Entering Through Highway or Stop Intersection. 


Any point at which an official "Stop” sign has been 
erected, all vehicles shall come to a complete stop and 
shall yield to other vehicles within the intersection or 
approaching so closely thereto as to constitute an im- 
mediate hazard, but said vehicles having yielded may 
proceed and other vehicles approaching the intersection 
shall yield to the vehicles so proceeding into or across 
said intersection; provided, that, where traffic faces 
traffic light signals, which are in operation, and also a 
“Stop” sign, such traffic may proceed, if permitted by 
such traffic light signals, without regard to the "Stop" 
sign. 


SUMMARY OF ARGUMENT 


The Appellant complains of the charge of the Court to the jury, 
but he made no objections to such charge in the Trial Court. She com- 
plains that her requested written instructions No. 16 and 17 were denied 
by the Court. However, the Court ruled on all of the requested written 
instructions of the Appellant that they were denied for the reason that 


the same would be covered in general effect in the Court's instructions. 


The Court did cover the matters set forth in the written requested instruc- 
tions No. 16 and 17 ina general effect in its charge (J.A. 44). At the end 
of the Court's charge to the jury, the Appellant was content with the 
instructions and made no objections. Therefore, the Appellant cannot 

now be heard to complain relative to the charge of the jury accor ding 

to decisions of this Court and Rule 51 of the Federal Rules of Civil 
Procedure. 


With regard to the Trial Court denying the Appellant's motion 
for a new trial as to the Appellee, Kittredge, the Trial Court properly 
exercised its discretion in doing so. The Appellant contends that under 
the instructions of the Court the evidence of the case and the law, the 
jury by legal necessity would have had to find the Appellee, Kittredge, 
guilty of causal negligence. The Court very properly did not instruct 
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the jury that they must find the defendant, Kittredge, guilty of causal 
negligence. Neither did the Appellant request a direction|of a verdict, 
nor were any specific instructions submitted by the Appellant on this 
point or any objection made requesting the Court to charge such. 


The Court, in its general charge and with no objection from the 
Plaintiff, instructed the jury that the Plaintiff must prove that the Defend- 
ant was negligent by a preponderance of the evidence and must prove by a 
preponderence of the evidence that the alleged negligence] of the defendant 
was the cause of the collision. The evidence overwhelmingly showed that 
the Appellee, Kittredge, was free from any causal negligence. There were 
conflicts in the evidence and these conflicts were to be resolved by the 
jury. The credibility of witnesses is also a question for the jury. The 
verdict is supported by the evidence. 


ARGUMENT 


THE CHARGE OF THE COURT TO THE JURY 


Although the Appellant now complains of the charge of the Court 


to the jury, she made no objections to such charge in the Trial Court and 


the record herein discloses none. 


At the close of the evidence, the Appellant filed 20 reque sted 
written instructions. In accordance with Rule 51 of the Federal Rules 
of Civil Procedure, the Trial Court prior to the arguments of counsel 
to the jury informed counsel of its proposed action upon the requests and 
the Trial Court informed counsel and noted the same on the written re- 
quests that they were all denied as the same would be "covered in general 
effect in the Court's instructions". (J.A. 89-90). Appellant's requested 
written instructions No. 16 & 17 were included in the aforementioned 20. 
The Trial Court did cover in its charge to the jury in general effect No. 
16 and 17 as is shown upon a review of the Court's charge (J.A. 44, 47-48). 
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The Appellant was satisfied with the Court's charge and voiced 
no objection at the conclusion of the instructions to the jury. Such an 
objection is necessary if a party is to assign as error the giving or fail- 
ure to give an instruction. Rule 51, Federal Rules of Civil Procedure; 
Ersier v. T.F. Schneider Corp., 88 U.S. App. D.C. 371, 188 F.2d 1022; 
Palmer v. Hoffman, 318 U.S. 109, 63 S.Ct. 477, 87 L.Ed. 645; Frasca v. 


Howell, 87 U.S. App. D.C. 52, 182 F.2d 703. 


In the case of Fresca v. Howell, supra, this Court on page 53 of 


its opinion in 87 U.S. App. D.C., stated: 


"Appellant Woltz also complains of the court's 
refusal of requested instructions to the jury concern- 
ing the measure of damage. It is enough to point out 
that Rule 51 of the Federal Rules of Civil Procedure, 
28 U.S.C.A. prohibits a party assigning as error "the 
giving or the failure to give an instruction unless he 
objects thereto before the jury retires to consider its 
verdict, stating distinctly the matter to which he ob- 
jects and the grounds of his objection! There was a 
total failure to comply with this salutary rule. No 
objection was made at any time to denial of the pro- 
posed instructions. Therefore, the present assign- 
ments of error cannot be considered." 


The charge of the Trial Court on the whole was fair and sufficiently 
covered the contentions of the various parties and correctly stated the law. 


suf 


DENIAL OF APPELLANT'S MOTION FOR NEW TRIAL 


The Trial Court properly exercised its discretion in the denial 
of the Appellant's Motion for a New Trial. 


The Appellant contends that under the instructions of the Trial 
Court, the evidence in the case, and the law, the jury by legal necessity 
would have to find the Appellee Kittredge guilty of causal negligence. 
The Trial Court'in its charge to the jury and with no objection from the 
Appellant properly instructed the jury that the mere happening of an 
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accident does not compel a finding of negligence (J.A. 43); that the 
appellant must prove the Appellee Kittredge was negligent by a fair 
preponderance of the evidence and must prove by a fair preponderance 
of the evidence that the alleged negligence of the defendant Kittredge 
was the proximate cause of the accident (J.A. 43). The Appellant made 
no motion for a directed verdict and acquiesced in submission of the 
issue of liability of Appellee Kittredge for jury determination. There- 
fore,under the law as decided by this Court, Appellant can not now be 


heard to complain. 


In the case of Ersler v. T. F. Schneider Corp., 88 U.S. App. D.C. 
371, 188 F.2d 1022, this Court stated at page 371 of its opinion: 


"Plaintiff contends that the verdict was contrary 
to the evidence and the law. Specifically he argues that 
undisputed evidence established an assault by Liner. 
However, at no stage of the trial did he request an in- 
struction, or move for a verdict in his favor on the issue 
of liability. He acquiesced without objection in submis- 
sion of that question forthe jury's determination |as to 
both defendants. If he wished to assert that there was 
no case to go to the jury on the basic issue of assault, 
he was bound to make an appropriate motion. He could 
not invite a verdict and then complain that it was| not 
what he expected; at least his right to complain ended 
with the trial. Hartford Life & Annuity Ins. Co. y. Un- 
sell, 1892, 144 U.S. 439, 12 S.Ct. 671, 36 L. Ed. 496; _ 
Itzkall v. Carlson. 2 Cir., 1945, 151 F. 2d 647; Flint v. 


———’ 


Youngstown Sheet & Tube Co., 2 Cir., 1944, 143 .2d 923." 


The evidence overwhelmingly showed that the Appellee Kittredge 
was free from any causal negligence. Robert John mS, Jr. and 
James Austin Brisbane, his brother, both being disinterested eye wit- 
nesses and the only disinterested eye witnesses to testify, fully exone rated 
the Appellee Kittredge of any negligence. They both stated that they had 
observed the automobile of the Appellee Kittredge for some distance as it 


approached them in the opposite direction on 13th Street, N.W.; that Kitt- 


redge was driving at a reasonable rate of speed of See Poe twenty 
ashing yellow 


miles per hour as he approached the intersection on a 
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light; that as Kittredge was entering the intersection, the Radcliff 


automobile going east on Missouri Ave., was then about forty feet 


from the intersection travelling at about 50 miles per hour and more 
than twice the speed of the Kittredge automobile; that the Radcliff auto- 
mobile never slowed down or stopped for the flashing red light and 
crashed into the Kittredge (J.A. 77-84). Both of the disinterested wit- 
nesses illustrated to the jury how the accident occurred on the blackboard 
diagram drawn by ‘the police officer and indicated that the Radcliff auto- 
mobile was the striking vehicle (J.A. 77-84). Both of these witnesses, 
as well as appellee Kittredge himself, described the obstructions to 
vision on the southwest corner of the intersection, which included trees, 
parked automobiles, a high anchor fence, and a high terrace approaching 
the playground. 


Of course, the testimony of these witnesses as to the facts did 
conflict with the opinion evidence of the so-called expert, Max Ostrom, 
produced by the Plaintiff. He stated that almost two years after the 
accident, he stopped in daylight (the accident happened during darkness) 
at a spot 127 feet from the intersection south on 13th Street, N.W., and 
while in this stopped position, he could see a distance of 150 feet ina 
westerly direction on Missouri Ave. He made no observations while 
sitting in automobile moving toward the intersection but he ventured an 
opinion that the visibility was better as you approached the intersection. 
Other conflicts in evidence consisted of testimony by the witness Ostrum 
for the Appellant that in his opinion the Kittredge automobile was the 
striking vehicle; that in his opinion the Kittredge automobile was going 
at more than 20 miles per hour based on his examination of the police 
officer's reports and notes and pictures of the automobiles taken by the 
police officers. 


However, besides the testimony of the eyewitnesses as to the actual 
facts contradicting the Ostrom testimony the jury had the benefit of the 
photographs taken by the police officers for their own consideration; also 
of photographs taken by the Appellant only three weeks from the date of 
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the accident showing the high terrace, trees with foliage and parked 
automobiles obstructing vision into the intersection. 


These conflicts in the evidence presented issues of|facts for the 
jury's determination and the credibility of the witnesses was a matter for 
the jury. McWilliam v. Shepherd, 75 U.S. App. D.C. 334/127 F.2d 18; 
Capital Transit Co. v. Bingman, 94 U.S. App. D.C. 75, 212 F.2d 241; 

Capital Transit Co. v. Davis, 93 U.S. App. D.C. 339, 209 F.2d 818. There 
was ample evidence to support the facts that the accident could and did 
happen in the manner in which the appellee Kittredge testified it happened. 
There was conflicting evidence and the verdict is supported by the evidence. 


The Appellee Kittredge had the right to rely on the assumption that 
automobiles approaching the red flashing light would come to a stop and 
yield him the right of way in accordance with the traffic regulations and 
it was not negligence on his part to act on such reliance until the contrary 
was made known to him. Bankard v. Levinson, Municipal Court of Appeals 


for D.C., 134 A.2d 101; Scott v. Wilson, Municipal Court of Appeals for 
D.C., 77 A.2d 321. As soon as Appellee Kittredge saw the Radcliff automo- 
bile speeding toward the flashing red light , he immediately applied his 
brakes and tried to avoid the accident. This evidence is uncontradicted. 


CONCLUSION 


For the reasons and the authorities cited herein, the verdict and 
judgment in favor of the Appellee Charles Kittredge is a |just and proper 
disposition of the litigation and should be affirmed. 


Respectfully submitted, 


HOWARD J. McGRATH 
210 Shoreham Building 
Washington 5,D.C. 

Attorney for Appellee, 
Charles Kittredge 


